DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

REGULAR U.S. MAIL

Mr. Charles Powell, Counsel
Orion Marine Construction Inc.
5440 W. Tyson Avenue
Tampa, FL 33611

Dear Mr. Powell:

You appealed from the action of Naval Facilities Engineering Command, Southeast, the
Initial Denial Authority (IDA), on your Freedom of Information Act (FOIA) request for records
related to a Defense Contracting Audit Agency report that you identified with particularity in
your request.

The IDA withheld the responsive records under FOIA exemption 5 in a letter date August 7,
2019. You appealed from that action, arguing that the IDA erred in withholding the records.

Upon receipt of your appeal, I coordinated with Naval Facilities Engineering Command,
Southeast Office of Counsel and determined that, with concurrence of that office, the proper
disposition of the matter is a remand (by copy of this letter) to the IDA for reconsideration. The
IDA, then, will reconsider the request and will take a new action, providing you with appeal
rights, if appropriate.

I hereby close the appeal as moot in light of the remand for reconsideration. Please note that
my action is nothing more than a remand for reconsideration at the request level. It does not
imply that any errors were made in the original action. It is taken solely for the purpose of
allowing the IDA to reconsider the request.

Sincerely,

/s/ Richard D. Zeigler

Richard D. Zeigler
Assistant to the General Counsel

Copy to:
IDA



DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON NAVY YARD DC 20374

IN REPLY REFER TO:

5720
Ser 14/242
August 27, 2020

Matthew Banks

(b) (6)
|

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUEST DON-NAVY-
2020-008862 FOIA APPEAL Banks DON-NAVY-2020-010783

This letter responds to your FOIA appeal dated July 7, 2020, which was received by
my office on August 3, 2020, and given tracking number DON-NAVY-2020-010783.
Your underlying FOIA request, DON-NAVY-2020-008862, submitted to the Board for
Correction of Naval Records (BCNR), the initial denial authority (IDA), sought records
regarding your client, SSgt Robert North. On July 7, 2020, the IDA responded to you. In
your appeal, you contend that the BCNR’s search was inadequate because, although it
purported to grant your appeal, it submitted the wrong decision letter to you.

Your appeal is a request for a final determination under the FOIA. For the reasons
stated below, | am denying your appeal as moot, but remanding it to the IDA for further
action.

After receiving your appeal, my office contacted the IDA. The IDA reviewed your
appeal and concurred that it had sent the wrong decision letter to you, due to confusion in
processing multiple cases for Mr. North. The IDA requested that the case be remanded to
their office for corrective action. Because the IDA’s response to your request did not
accurately reflect their decision, | am remanding the request to the IDA for correction.

Your appeal contends that the IDA’s search was unreasonable because it failed to
provide the correct record. Because the IDA is correcting its error, | find this issue to be
moot.

Therefore, | am denying your appeal as moot, because the IDA will take appropriate
corrective action upon remand. The request is remanded to the IDA for correction. The
IDA is, by copy of this letter, directed to provide you the corrected response within 20
working days of this letter. If the IDA is unable to complete any necessary correction or
record releases during that time, | am directing it to inform you by the end of the 20 days
the date it will complete its review and its response to you. Upon completion of the
IDA’s response, if you are dissatisfied with the response, you retain the right to appeal
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that response to this office on whatever grounds you deem appropriate, so long as you do
so within 90 calendar days from the date of the IDA’s final response.

As the Department of the Navy’s designated adjudication official for this FOIA appeal,
| am responsible for the denial of your appeal. You may seek judicial review of this
decision by filing a complaint in an appropriate U.S. District Court. My office represents
the U.S. Government and is, therefore, unable to assist you in this process.

You have the right to seek dispute resolution services by contacting the Department of
the Navy’s FOIA public liaison, Mr. Christopher Julka, at christopher.a.julka@navy.mil
or at (703) 697-0031. You may also seek dispute resolution services from the Office of
Government Information Services (OGIS), the Federal FOIA Ombudsman's office, at
(202) 741-5770 or ogis@nara.gov.

If you have further questions or concerns for my office, my point of contact is

Lieutenant [@X@®) , USN who may be reached at [HXG) navy.mil
or (OIB) :
Sincerely,

(b) (6)

S. D. SCHROCK
Director
General Litigation Division

Copy to:
BCNR
DNS-36
DON CIO



DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON NAVY YARD DC 20374

IN REPLY REFER TO:

5720
Ser 14/0043
November 25, 2019

Mr. Lizzac Bautista

Email {{X(S)]

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUEST
DON-NAVY-2019-010159; FOIA APPEAL DON-NAVY-2019000023

First, please accept my condolences on the loss of your son.

This letter responds to your appeal received in this office on October 1, 2019. Your
underlying FOIA request, DON-NAVY-2019-010159, submitted to the Naval Criminal
Investigative Service (NCIS), the initial denial authority (IDA), on August 12, 2019,
sought a copy of the autopsy and toxicology report for your son, Lance Corporal Bautista.
The IDA responded on September 22, 2019, enclosing a copy of its death investigation,
as well as other graphic photographs and sketches separately included on a distinct CD
also enclosed with the letter. Finally, the IDA noted it had referred portions of your
requests to the Armed Forces Medical Examiner System (AFMES), for a release
determination and/or production.

In an undated letter, you appealed NCIS’s response, seeking specifically a copy of the
autopsy and Okinawa police report regarding the death of your son.

Upon receipt of your appeal, my office contacted the IDA, who confirmed it had
referred your FOIA request for the autopsy report to the AFMES office, which is
identified as the autopsy report’s release authority. NCIS noted this referral in its letter
and on page 42 of the records already produced to you. Our office contacted the AFMES
FOIA office, who confirmed that the autopsy report had been mailed to you on
November 6, 2019 and received at your residence November 7, 2019. If ﬁou did not

receive a copy of this report or require an additional copy, please contact
B it the AFMES FOIA office, 2 (DTN,

Your request also asked for a copy of the Japanese police report, created by the
Okinawa City Police Station (OPS). NCIS received and had translated a copy of this
report. The translated report was provided in the responsive materials issued to you on
September 22, 2019. As a courtesy, | have enclosed a second copy of the English
translation of the report to this letter, to help better identify the documents for you. |
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have also included copies of the reports enclosures, which includes diagrams of the
residence where your son passed (previously provided), a diagram of your son’s body and
injuries, photos of your son’s residence and physical condition at the time of his passing,
and photos of the scene. Please be advised these materials are graphic, and you may wish
to have someone else review the photos first.

During our review, our office identified the enclosed photos, one body diagram, and a
map that had not been previously provided, which appear to have been errantly excised
with the Japanese language report. However, the English translation of the police report
includes the translations of these Japanese characters for each item except for the map.
We have redacted the Japanese characters from these responsive items, but otherwise
produced the remaining content.

On November 8, 2019, my office contacted you regarding the map record, which has
several notations in Japanese but did not appear to be translated with the report. You
agreed to waive receipt of these notations, and to permit redactions of same, instead of
waiting for the IDA to obtain an English translation of the map. Accordingly, my office
has redacted the Japanese words and provided the remainder of the map, which is
enclosed with this letter.

As noted above, the original OPS report and its enclosures are in the Japanese
language. | find provision of the English translation of these materials, redacted in
accordance with FOIA exemption (b)(6) and (b)(7)(c) to protect the personal privacy
interests of investigation participants, is reasonable and sufficient to meet your request.
Your appeal did not contest these redactions, and we have maintained their redacted
status on the records enclosed to this letter.

| find that the IDA has responded to your request, asserted appropriate exemptions, and
released all segregable information. Because you are already in possession of a copy of
the Japanese investigative materials and requested AFMES autopsy and toxicology
reports, | find that your request is now moot. The enclosed materials complete the IDA’s
prior response.

As the Department of the Navy’s designated adjudication official for this FOIA/PA
appeal, | am responsible for the denial of your appeal. You may seek judicial review of
this decision by filing a complaint in an appropriate U.S. District Court. My office
represents the U.S. government and is, therefore, unable to assist you in this process.

You have the right to seek dispute resolution services by contacting the Department of
the Navy’s FOIA public liaison, Mr. Christopher Julka, at christopher.a.julka@navy.mil
or at (703) 697-0031. You may also seek dispute resolution services from the Office of
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Government Information Services (OGIS), the Federal FOIA Ombudsman's office, at
(202) 741-5770 or ogis@nara.gov.

If you have further questions or concerns for my office, my point of contact is Maj
W USMC, who may be reached athavy.mil or

Sincerely,

G. E. LATTIN
Director
General Litigation Division

Encl:
English Translation of Japanese Police Report (with graphic enclosures)

Copy to:
NCIS
DNS-36
DON OCIO



From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: (b) (6) CIV (USA); (b) (6) CIV_USN (USA); Zeigler, Richard D CIV USN (USA)
Subject: CHALPIN FOIA APPEAL DON-NAVY-2020-007056

Date: Wednesday, April 29, 2020 1:39:58 PM

Attachments: Appeal DON NAVY 2019-009078 with exhibit.pdf

Mr. Chalpin:

| am in receipt of your FOIA appeal, set forth in the attachment. Upon receipt, | coordinated
this matter with the FOIA staff for Naval Facilities Engineering Command Southwest (the Initial
Denial Authority, or IDA). The IDA has determined that reconsideration is the appropriate
course of action. Accordingly, | hereby remand the matter, by copy of this email, to the IDA,
and direct the IDA to act upon your request forthwith.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to reconsider and take action on your request. Note that if you
consider the IDA’s final action to be adverse, you will have the opportunity to appeal to this
office within 90 days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From: Mark Chalpin {($)K(@)] >

Sent: Thursday, April 23, 2020 9:27 AM

1H(b) (6) Maj USMC (USA) [()R(®)] navy.mil>

Subject: [Non-DoD Source] FOIA Appeal of Partial Denial of Request DON-NAVY-2019-009078

(b) (6) ¢

Please see my attached FOIA appeal. Can you please acknowledge receipt and whether | have
now properly filed my FOIA appeal?

Mark G. Chalpin, Esq.


mailto:richard.d.zeigler@navy.mil
mailto:richard.d.zeigler@navy.mil

Law Office of Mark G. Chalpin, Esq. Office: (301) 990-4900

(Licensed in DC and MD) Cell: (240) 423-7227

116 Billingsgate Lane mark.chalpin@gmail.com
Gaithersburg, MD 20877 Fax: (832) 201-7392

April 23, 2020

Department of the Navy

Office of the General Counsel

1000 Navy Pentagon, Room 5A532
Washington, DC 20350-1000

VIA FOIA online

Re:  Freedom of Information Act (FOIA) Appeal
Appeal of Partial Denial of Request DON NAVY 2019-009078

To Whom It May Concern:

Pursuant to 32 C.F.R. § 286.11, | am filing this timely appeal of the U.S. Department of
the Navy’s (“Navy” or “Agency”) partial denial of Freedom of Information Act (“FOIA”)
Request No. DON NAVY 2019-009078. As discussed below, the Navy’s failure to provide basic
documents related to my requests (1.) and (4.) below, submitted nearly nine months ago,
constitutes a denial of those specific requests. | have a statutory right under 5 U.S.C. §
552(a)(3)(A) to the records I requested, and there is no legal basis for the Navy’s failure to
disclose them. Accordingly, the Navy must produce these documents without further delay, or
provide me with a final determination letter that these documents do not exist.

On July 15, 2019, I submitted a FOIA request for a copy of the following records:

1. A copy of any contract or task order awarded to CH2M Hill Inc. (“CH2M”)
related to the preparation of “Draft Radiological Data Evaluation Findings
Report for Parcels B and G Soil” (Sept. 2017).

2. A copy of contract number N62470-16-D-9000* and Task Order No. FZ12,
awarded to CH2M, including any attachments, exhibits, enclosures, or
appendices. This contract task order appears to have been awarded for CH2M to
prepare the “Final Parcel G Removal Site Evaluation Work Plan,” released June
2019.

3. A copy of the CH2M contract and task order for any field activities related to
Item 2. (above.) Page 1-1 of the Work Plan states “CH2M HILL, Inc. (CH2M)

! A copy of contract number N62470-16-D-9000 is covered under Request 1., above.
Although NAVFAC has provided a copy of Task Order No. FZ12, it still has not provided a
copy of the base contract.





and its subcontractor, Perma-Fix Environmental Services (Perma-Fix), leading
and conducting the field activities.”

4. Documents relating to the Navy’s evaluation of actual or potential
Organizational Conflicts of Interest (“OCIs) in connection with CH2M’s work
at Hunters Point, including any evaluation of OCls in connection with (1)
Contract Number: N62470-16-D-9000; Task Order No. FZ12 and (2) any
contract task order related to Parcel G field activities.

5. Any communication between CH2M and the Navy related to comments, edits or
additions to the ““Draft Radiological Report Findings for Parcel B and G Soils
(September 2017) or the Parcel G Removal Site Evaluation Work Plan (Draft
June, Draft Final November 2018, and Final June 2019).

6. A copy of the Aptim Corp. (**Aptim”) contract and task order for any filed

activities related to Item 1. (above). [Page 1-1 of the Work Plan states ““Aptim,
has been selected to conduct the work outlined in Section 3, and this work plan
and the SAP will be amended for contractor-specific information, as needed.”].

Part 5 of my request was assigned to BRAC and given tracking number 2019-009055.
This appeal relates specifically to parts 1 and 4 of my original request.

A. A copy of Contract N62470-16-D-9000 must be released to me immediately.

I have yet to receive a copy of Contract N62470-16-D-9000 in response to part 1 of my
request. On August 7, 2019, | received task order FZ12, which was issued under that contract,
but not a copy of the underlying base contract (i.e., Contract N62470-16-D-9000). On October 9,
2019 | received another copy of Task Order FZ 12, along with modifications 1-5.

On October 7, 2019, Kathy Lewis, Paralegal Specialist and Privacy Act and Freedom of
Information Act (FOIA) Coordinator, told me that she had forwarded this portion of the request
to the FOIA Coordinator at NAVFAC LANT. In an email dated November 1, 2019, however,
she informed me that her office would instead be replying to this request.

In an email on November 7, 2019, she wrote that “our office has previously provided you
with Contract N62470-16-D-9000 (i.e., the Contract) awarded by NAVFAC LANT.” That was
incorrect. Although she had provided a copy of task order FZ12 under contract N62470-16-D-
9000 and modifications to that task order, her office had never provided a copy of the underlying
Contract N62470-16-D-9000 (i.e., the base Contract).

In a December 18, 2019 phone call, Ms. Lewis indicated that NAVFAC LANT had been
uncooperative in providing a copy of the Contract. On February 21, 2020, Ms. Lewis stated in an
email that LANT told her that they do not have a copy.

According the Federal Procurement Data System, Contract N62470-16-D-9000 was
awarded to CH2M on January 13, 2016 by NAVFAC LANT, and is still an active contract. It is
inconceivable that the Navy does not have a copy of this active contract to produce. As of the
date of this appeal, the Navy still has not produced the Contract in response to my request. |





have a statutory right to the Contract, and there is no legal basis for Navy’s failure to disclose the
Contract to me. Accordingly, a copy of Contract N62470-16-D-9000 must be released to me
immediately.

B. Documents relating to the Navy’s evaluation of actual or
potential Organizational Conflicts of Interest, or a
statement of their absence, must be released to me
immediately.

On September 20, 2019, | received an email from Ms. Lewis stating, “our Contracting
Officer has reviewed the contract (N62470-16-D-9000). The contractor did not submit an
Organizational Conflicts of Interest (OCIs) nor an evaluation of any OCI. Therefore, we have no
responsive documents for item 4 of your request.”

On October 7, 2019, | requested in a phone call with Kathy Lewis, Karen Barba, and
Deana Jaeger that the Navy state in the final disposition letter that evaluation of OCI did not
occur with respect to contract N62470-16-D-9000. | repeated this request in an email to Ms.
Lewis on October 17, 20109.

On October 22, 2019, Ms. Lewis replied that she would inquire again with NAVFAC
LANT. On November 7, 2019, Ms. Lewis reiterated again, “NAVFAC LANT has confirmed that
there are no responsive documents related to your request seeking evaluations of any OClI in
connection with Contract N62470-16-D-9000.”

When I reminded Ms. Lewis that my request was for OCI evaluations for contract actions
for any CH2M work at HPNS, Ms. Lewis informed me | would need to provide specific contract
numbers and time frames concerning CH2M’s work at Hunters Point other than under Contract
N62470-16-D-9000. Accordingly, | sent Ms. Lewis a spreadsheet with data from the Federal
Procurement Data System - Next Generation (“FPDS) outlining the Department of the Navy
contract actions from 2018 to the present relating to CH2M, which could assist the Navy officials
search for the requested records.

On February 25, 2020, Deana Jaeger sent me the following message by email (copy
enclosed):

In response to the second part of your email below (re
possible OCIs), of the over 600 actions listed on the spreadsheet
you provided, 96 actions were issued by NAVFAC SW. Of the 96,
13 were issued by the NAVFAC BRAC Office. Of the 13, only 3
were for work at HPNS:

09-D-2622-0005
09-D-2622-0003
16-D-9000-FZ12





All other CH2M Hill contracts listed in the spreadsheet
are not related to the Parcel G re-work nor were they issued by
BRAC to perform work at HPNS.

Please know that contract 09-D-2622 (including TOs 0005
and 0003) did not include any work performed at Parcel G but
did involve work performed at HPNS. As our office provided in
earlier responses to your request, the FZ12 task order did involve
Parcel G at HPNS; however, it has already been determined that
there was no OCI evaluation documentation related to the
contract.

Accordingly, on March 11, 2020, | requested that the Navy provide any documents
related to OCI evaluation for task orders 09-D-2622-0005 and 09-D-2622-0003, as well as for
the underlying contract.

On April 6, 2020- 266 days after my original request — Ms. Lewis cited the current
COVID-19 outbreak as a cause for delay and asked for me to give them until the middle of the
“next week” to respond. At this point, I still have not received any other communications or
responsive documents in connection with my request. | have a statutory right to these records,
and there is no legal basis for Navy’s failure to disclose these records to me.

C. The Navy has not conducted a good faith search for the documents requested.

“A FOIA search is sufficient if the agency makes ‘a good faith effort to conduct a search
for the requested records, using methods which can be reasonably expected to produce the
information requested.”” Judicial Watch, Inc. v. United States Dep’t of Homeland Sec., 857 F.
Supp. 2d 129, 138 (D.D.C. 2012) (internal citations omitted). To demonstrate a sufficient search
under FOIA, the agency must show that it has conducted a “search reasonably calculated to
uncover all relevant documents.” Steinberg v. United States DOJ, 23 F.3d 548, 551 (1994)
(quoting Weisberg v. Dep’t of Justice, 745 F.2d 1476, 1485 (D.C. Cir. 1984)).

The Navy has completely failed to conduct a sufficient search in to produce a copy of a
single, identified, active Navy prime contract. Additionally, my latest clarification regarding my
request for documents related to OCI evaluations was sent more than a month ago without
response.

D. The failure to produce certain documents amounts to inexcusable delay.

Unreasonable delays in disclosing non-exempt documents violate the intent and purpose
of FOIA. Long v. U.S. L.R.S., 693 F.2d 907, 910 (9th Cir. 1982). Courts have recognized that
there “may very well be circumstances in which prolonged delay in making information
available or unacceptably onerous opportunities for viewing disclosed information require
judicial intervention.” Payne Enterprises, Inc. v. United States, 837 F.2d 486, 491 (D.C. Cir.
1988) (quoting Lybarger v. Cardwell, 577 F.2d 764, 767 (1st Cir. 1978)).





Furthermore, the Navy may not withhold information from disclosure under FOIA absent
a detailed justification. See Mead Data Cent., Inc. v. United States Dep’t of the Air Force, 566
F.2d 242, 251 (D.C. Cir. 1977) (“[W]hen an agency seeks to withhold information it must
provide a relatively detailed justification, specifically identifying the reasons why a particular
exemption is relevant and correlating those claims with the particular part of a withheld
document to which they apply.”) (emphasis added). When an agency’s response to a FOIA
request is to withhold responsive records, either in whole or in part, the agency bears the burden
of proving the applicability of claimed exemptions. Nat’l Sec. Counselors v. CIA, 960 F. Supp.
2d 101, 132 (D.D.C. 2013) (agency violated FOIA’s requirement of indicating a claimed
exemption associated with each redaction).

Here, the Navy has provided neither the documents requested nor a detailed justification
specifying why the documents are not being disclosed. My request was submitted nearly nine
months ago, and basic documents have yet to be released. This inexcusable delay may be
rectified only by the immediate release of the requested documents.

Accordingly, there is no legal basis for Navy’s failure to disclose these records to me. . |
respectfully request that the Navy produce copies of the request documents without further delay.
Pursuant to 5 U.S.C. § 552(a)(6)(A)(ii), I request that the Agency make a determination with
respect to my appeal within twenty days.

Please contact me at (301) 990-4900 or by email at mark.chalpin@gmail.com if you have
any questions about my appeal.

Thank you in advance for your prompt attention to this matter.
Sincerely yours,

s/Mark G. Chalpin

Mark G. Chalpin, Esq.

cc: Melanie Ault, BRAC PMO West (melanie.ault@navy.mil)
Kathy Lewis, FOIA Coordinator, NAVFAC SW (Kathy.v.lewis@navy.mil)

Enclosure





---------- Forwarded message ---------

From: Jaeger, Deana R CIV (USA) <deana.jaeger@navy.mil>

Date: Tue, Feb 25, 2020 at 3:30 PM

Subject: FW: [Non-DoD Source] Update Request Re DON-NAVY-2019-009078
To: Mark Chalpin <mark.chalpin@gmail.com>

Cc: Lewis, Kathy V CIV USN (USA) <kathy.v.lewis@navy.mil>

Mr. Chalpin,

In response to the second part of your email below (re possible OCls), of the over 600 actions listed on the spreadsheet
you provided, 96 actions were issued by NAVFAC SW. Of the 96, 13 were issued by the NAVFAC BRAC Office. Of the 13,
only 3 were for work at HPNS:

09-D-2622-0005
09-D-2622-0003

16-D-9000-FZ12

All other CH2M Hill contracts listed in the spreadsheet are not related to the Parcel G re-work nor were they issued by
BRAC to perform work at HPNS.





Please know that contract 09-D-2622 (including TOs 0005 and 0003) did not include any work performed at Parcel G but
did involve work performed at HPNS. As our office provided in earlier responses to your request, the FZ12 task order did
involve Parcel G at HPNS; however, it has already been determined that there was no OCl evaluation documentation
related to the contract.

V/r

Deana Jaeger

Associate Counsel

Naval Facilities Engineering Command Southwest
1220 Pacific Highway, Bldg. 127

San Diego, CA 92132

T:619.532.3801

F:619.532.1663

deana.jaeger@navy.mil







116 Billingsgate Lane

Gaithersburg, MD 20877
Office M [ cell: [DXG
https://www.markchalpin.com



DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

JAN 15 2020
REGULAR U.S. MAIL

Mark G. Chalpin

Law Office of Mark G. Chalpin
116 Billingsgate Lane
Gaithersburg, MD 20877

Dear Mr. Chalpin:

You appealed from the action of Base Realignment and Closure Program Management
Office West (BRAC PMO), the Initial Denial Authority (IDA), on your Freedom of Information
Act (FOIA) request for:

Any communication between CH2M and the Navy related to comments, edits or
additions to the Draft Radiological Report Findings for Parcel B and G Soils
(September 2017) or the Parcel G Removal Site Evaluation Work Plan (Draft
June, Draft Final November 2018, and Final June 2019).

The IDA responded in two actions, dated September 3, 2019, and October 24, 2019,
respectively, and provided responsive records to you, withholding some records and redacting
certain information in others in accordance with FOIA Exemptions 4, 5, and 6 (5 U.S.C.
§3552(b)(4), (5), and (6)). The IDA also advised you of your administrative appeal rights. I note
that, even with these two actions and releases, the IDA continues to review records responsive to
the request and will provide additional action in the future.

In your appeal of November 27, 2019, you argued that the IDA erred in the application of
exemptions to the withheld and redacted records, and you specifically asserted error with respect
to:

a. Whether BRAC PMO West improperly withheld 48 records in their entirety under
FOIA Exemption 5;

b. Whether BRAC PMO West improperly withheld redacted portions of 4 specific
emails; and,

¢. Whether a portion of 1 email is exempt from disclosure under FOIA Exemption 4.

In your argument with respect to the Exemption 5 withholdings and redactions, you cite Rojas v.
FAA, 927 F.3d 1046 (9" Cir. 2019) and assert that the consultant corollary is not applicable to
records reviewed, as some responsive records were in this case, by third-party consultants. (I
note that a petition for rehearing is before the 9* Cir. at this time).



Upon receipt of your appeal, personnel from the FOIA Office of the Office of the General
Counsel coordinated with the IDA’s FOIA office and Office of Counsel. As a result, the IDA
has agreed to reconsider the actions in this case.

Accordingly, I hereby remand this matter, by copy of this decision, to the IDA for
appropriate action. Idirect the IDA to reconsider the actions in light of the arguments presented
in your appeal and, in particular, in light of the Rojas case. As reconsideration will occur
simultaneously with the ongoing review of additional records responsive to your request, it is
clear that you will not incur harm because of the remand. If, upon your review of the IDA’s
action upon reconsideration you wish to appeal, you may do so to this office within 90 days of
the IDA’s action.

I emphasize that the remand in no way indicates that the IDA erred in any aspect of the
actions. Rather, it is accomplished in an effort to afford you the full benefits of the
administrative process. As this is a remand, it is not final administrative action and does not
exhaust administrative remedies. That said, if you would like to seek dispute resolution services,
you have the right to contact the Department of the Navy's FOIA Public Liaison, Mr. Christopher
Julka, at (703) 697-0031, or christopher.a.julka@navy.mil.

Diane M. Boyle
Deputy General Counsel

Copy to:
IDA



UNITED STATES MARINE CORPS

MARINE CORPS AIR STATION
BEAUFORT, SOUTH CAROLINA 285045001

N REPLY REFER TC
5720
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20 Mar 20

(b) (6)

Subj: FREEDOM OF INFORMATION ACT APPEAL DON-USMC-2020-005982
Encl: Original Reguest
Dear Mr. Smith,

This letter is in response to your Freedom of Information Act (FOIA) appeal
dated March 17, 2020 in which you sought to appeal your denial of access to
Marine Corps Air Station (MCAS) Beaufort.

Your appeal was received by this office on March 18, 2020 with the assigned
FOIA tracking number DON-USMC-2020-005982.

Your appeal has been denied as yvou're seeking to appeal the determination
made by the Security Manager, not the determination made under the FOIA. To
appeal to the Security Manager, please mail a detailed letter stating the
reason(s} for your appeal to Commanding Officer, ATTN: SECURITY MANAGER, P.0O.
BOX 55010, Beaufort, South Carclina, 29%04. Include any supporting
documentation to assist in the appeal process.

You have the right to seek assistance and/or dispute resolution services from
the Marines Corps FOIA Public Liaison, Ms. Sally Hughes, at hgmcfoiaGusmec.mil
or (703)614-4008, and/or the Department of Navy FOIA Public Liaison at
donfoiapublicliason@navy.mil or (703)697-0031. You may also contact the
Office of Government Information Services for assistance and/or dispute
resolutions at ogis@nara.gov or 1-877-684-6448. For more information about
services provided by 0GIS, please visit their website at

https://ogis.archives.gov.

R. W. KORGES

Captain, U.S. Marine Corps
Deputy Staff Judge Advocate
Deputy Freedom of Information
Act Officer




3/20/2020 FOlAoniine Submission Datalls

DON-USMC-2020-005982 Appeal Details Clock Days:

Case Phase: Evaluation Case Status: Final Preparation of Response Due Date: 04/14/2020

Requester information

Requester Henry R Smith

Organization Haskell

Requester Has Account No

Created On Behalf Of

Email Address

Phone Number 9127778183

Fax Number 9122283414

Address

b) (6

State/Province

Zip Code/Pastal Code

Tracking Number DON-USMC-2020-005982

Submitted Date 03/17/2020

Received Date 03/17/2020

Last Assigned Date 03/17/2020

Assigned To b 6 {(Marine Corps Air Station Beaufort SC)
Last Assigned By (Marine Corps Air Station Beaufort SC)
Appeal Track

Original Request Information

Tracking Number DON-USMC-2020-002443

Requester Henry R Smith

Date Submitted 12/03/2019

Request Description | work for a subcontractor of the Haskell Company, which has been contracted to

perform construction work on hanger P464 at MCAS-Beaufort, SC. My application for base access was denied. My
employer would like to appeal the denial. Please send the information that was used as a reason for my denial of base
access 5o that my employer may appeal the decision.

Request Phase Closed
Request Track Simple
Final Disposition Full Grant

Closure Information

Closed Date

Disposition Closed for Other Reasons
Additional Disposition Other

"Other™ Disposition Moot

Exemptions Used

hitps:/ffoiaonline.govifoiaonline/action/caseFile/submissionDetails MtrackingNumbar=DON-USMC-2020-005982&type=Appeal 113



3/20/2020

Statutes Used
Subtypes Used

Appeal Handling

FOlAgniine Submission Details

Requester Info Available to the Public?
Appeal Track
Fee Category
Request Type
Acknowledgement Sent Date
Litigation

5 Day Notifications

Basis for Appeal

INo

N/A
FOIA

No

20/2000

Appealing the denial

Has Description Been Modified?
Description Available to the Public?

Short Description

MNo

Based on Fee Waiver

Based on Expedited Processing

Attached Supporting Files

Attachments Available to the Public

Attached File Name

Please wait while we fetch the requested data.

INo

Size (MB) File Type

Remove

https:/ffolaonline.gov/foiaonline/action/caseFile/submissionDetalls ?rackingNumber=DON-USMC-2020-005882&type=Appaal




3/20/2020 FOlAonline Submission Deatails

Upload Supporting Files

No supporting files have been uploaded.

Drag files here

Upload Supporting Files

hitps:/foiacniine govffelacnline/aclion/caseFile/submissionDetails PtrackingNumber=DON-USMC-2020-0059828&type=Appesal



UNITED STATES MARINE CORPS
MARINE CORPS AIR STATION
BEAUFORT, SOUTH CAROLINA 20904-5001
W REPLY REFER T2

720
recenve By (PrINT): _[(ONCIIN -

5
DATEREC. 7 Mac 2.0

Henry R. Smith Signature:
(b) (6)

Subj: FREEDOM OF INFORMATION ACT (FOTIA} REQUEST DON-USMC-~2020-002443
Encl: (1) Security Manager Letter
Dear Mr. Smich,

This letter is in response to your Freedom of Informaticn Act (FOIA) request
dated 3 December 2019, in which you sought a copy of vour background check
that cauged the denial of access te Marine Corps Air Station Beaufort.

Your reguest was received by this office on B January 2019 with the assigned
FOIA tracking number DON-USMC-2020-002443 from the FOIA Coordinator at Marine
Corps Aix Station Beaufort, South Carolina.

Informatcion in regards to your denial are addressed in the enclosed letter
from the MCAS Beaufort Security Manager.

Your request was processed under the fee category “Other”’. As such you are
entitled two hours of search time and 100 pages of copy for free. In this
instance, since the response to your request does not exceed the minimum
there are no assessable fees associated with the processing of your request.

You are advised of your right to appeal this determination. Your appeal
should be addressed to the Judge Advacate General (Code 14), 1322 Patterson
Avenue SE, Suite 3000, washington Navy Yard, DC 20374-5066. Your appeal, if
any, muet be postmarked within 90 calendar days from the date of this letter
and should include a copy of your initial request, a copy of thisg letter, and
a statement indicating why you believe it should be granted. We recommend
that your appeal and its envelope both bear the notation “Freedom of
Infermation Act Appeal.~”

You alse have the right te seek agsistance and/or dispute resslution services
from the Marines FOIA Public Liaison, Ms. Sally Hughes, at hgmefoiafusme.mil
or {703)614-4008, and/or the Department cf the Navy FOIA Public Liaison, Mr.
Christopher Julka, at Christopher.a. julka@navy.mil ox (703)697-0031. You may
alsc contact the Office of Government Information Services for assistance
and/or dispute resolution at ogis@nara.gov or 1-677-6B4-6448. For more
information online about services provided by OGIS, please visit their

website at https://ogis.archives.gov.

b) (6

~ D. J. TRAIL
Major, U.S. Marine Corps
Staff Judge Advocate
Freedem of Information Act Officer



UNITED STATES MARINE CORPS
MARINE CORPS AIR STATION
BEAUFORT, SOUTH CAROLINA 28504.5007 S
5510
SEC

10 Jan 20

From: Security Manager, Marine Corps Air Station Beaufort
Ta: Mr. Henry R. Smith
Via: Privacy Act Coordinator, Marine Corps Air Station Beaufort

Subj: PRIVACY acT REQUEST FOR HENRY R, SMIT|

D) (6

T made. copied

. arel Jha Jetbler s
SOMA - Gov - vy apfed |ebtor



To whom it may concem:

(b) (6) |
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DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

OV - 5 2018
REGULAR U.S. MAIL

Ms. Janet Devinney
Above Innovations LLC
PO Box 60992
Potomac, MD 20859

SUBJECT: YOUR FREEDOM OF INFORMATION ACT APPEAL
DON-NAVY-2020-001029

Dear Ms Devinney:

This letter responds to your undated Freedom of Information Act (FOIA) appeal, received in
this office on October 31, 2019. It has been assigned FOlAonline appeal number DON-NAVY-
2020-001029.

You have appealed the failure of Naval Sea Systems Command, the Initial Denial Authority
(IDA), to take final action on your original FOIA request dated July 14, 2019. Your original
request sought records pertaining to a particular contract. Personnel from my office coordinated
your appeal with the IDA’s FOIA office. We have determined that the IDA continues to process
your original request. We also have determined that the IDA is out of time under the FOIA.

Accordingly, your appeal is granted. The IDA, by copy of this letter, directed to process
your request forthwith. If, upon receipt of final action by the IDA, you wish to appeal, you may
do so to this office within 90 days of the date of the IDA action.

If you would like to seek dispute resolution services, you have the right to contact the
Department of the Navy’s FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031, or
christopher.a.julka@navy.mil.

Sincerely,

0) (6)

Richard D. Zeigler
Assistant to the General Counsel

Copy to:
IDA



DEPARTMENT OF THE NAVY

OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

JUN 1.1 2019

Via Regular U.S. Mail

Tom Buchele

Counsel, Earthrise Law Center
Lewis & Clark Law School
10015 SW Terwilliger Blvd
Portland, OR 97219-7799

SUBJECT: FREEDOM OF INFORMATION ACT APPEAL DON-NAVY-2019-006994
Dear Mr. Buchele;

I am responding to subject April 30, 2019 Freedom of Information Act (FOIA) appeal,
received in this office on May 17, 2019,

I have coordinated this matter with FOIA staff and the Staff Judge Advocate’s Office at
Commander, U.S. Pacific Fleet. The IDA has coordinated the matter, separately, with the U.S.
Forest Service and other interested agencies and activities. After a long process of coordination,
the IDA has determined that additional search must be completed and the IDA has undertaken
that search. Because the search and the review of any records that may be found may impact
those records that are currently under review in the appeal process, we have determined that the
best action at this time is to remand the entire matter to the IDA for action. This will ensure an
even more thorough search than was at first completed and a consistent review of all responsive
records. The IDA will notify you of the DON’s decision on how best to proceed once that
decision is made.

Accordingly, 1 have closed the appeal and have remanded the matter, by copy of this
letter, to the IDA as a request to be coordinated with appropriate agencies and activities in order
to ensure proper action on your request.

Sincerely,

b) (6)

~Richard . Zeigler
Assistant to the General Counsel

Copy to:
IDA



DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

Via E-mail MARO 5 2020

Mr. Anthony Lauzon
E-mail Address: 81883-68574290{@requests.muckrock.com

SUBJECT: FREEDOM OF INFORMATION ACT APPEAL DON-NAVY-2020-004931
Dear Mr. Lauzon:

This letter responds to your February 18, 2020, Freedom of Information Act (FOIA) appeal, received
in this office on February 21, 2020. It has been assigned FOIAonline appeal number DON-NAVY-2020-
004931.

You appealed from the action of the Naval Information Warfare Center Pacific (NTWC Pacific) (the
Initial Denial Authority (IDA)) on your original FOIA request related to the “DARPA Restoring Active
Memory (RAM) Project. The IDA provided you with a final action, including records, but redacted or
withheld information under certain FOIA exemptions. In your appeal, you appear to object to at least
some of redactions/withholdings made by the IDA.

When making an appeal, a FOIA requester must “clearly identify the determination that is being
appealed” in order for this appeal to be perfected. Here, I have been unable to understand any aspect of
the appeal. You mention that “several exemption 4 clauses were present,” but you fail to set forth a
proper basis upon which you appeal the application of exemption 4. Do you take exception to all
redactions and withholdings, or to just some and, if just some, which ones? I cannot determine, either,
what your argument is with respect to the IDA’s application of the FOIA to your request.

For the reasons set forth, above, I have determined that your appeal is unperfected. Accordingly, it is
moot and has been closed. If you wish to appeal the IDA’s action in this matter, please ensure that you
set forth clearly the basis or bases of your appeal, and also that you identify the parts of the IDA’s action
to which you object.

This determination is purely administrative in nature. Your appeal has not yet reached the appellate
authority because it was unperfected and must be clarified so that she will be able to understand your
appeal and make an informed decision. Therefore, you have not yet exhausted your administrative
remedies. If you wish to appeal further, you must do so within 90 calendar days of this action.

If you would like to seek dispute resolution services, you have the right to contact the Department of
the Navy’s FOIA public liaison, Mr. Christopher Julka, at (703) 697-0031, or
christopher.a.julkd(@navy.mil.

Assistant to the General Counsel

Copy to: IDA



From: Zeigler, Richard D CIV USN (USA)

To: FOIA GROUP

Cc: (b) (6) CIV USN NAVFAC MIDLANT NOR (USA); CIV USN NAVFAC MIDLANT NOR
(USA); (b) (6) CIV_USN (USA); Zeigler, Richard D CIJ E;Eé Z”!!!

Subject: RE: Freedom of Information Act (FOIA) Request DON-NAVY-2020-006726

Date: Wednesday, April 29, 2020 7:52:01 AM

Ms. Santos:

| am in receipt of your FOIA appeal, which arises from your request as set forth in the
attachment you provided with your email. Upon receipt, | coordinated this matter with the
FOIA staff for Naval Facilities Engineering Command (the Initial Denial Authority, or IDA). The
IDA has determined that, in light of the additional information you have provided,
reconsideration is the appropriate course of action. Accordingly, | hereby remand the matter,
by copy of this email, to the IDA, and direct the IDA to act upon your request forthwith.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to reconsider and take action on your request. Note that if you
consider the IDA’s final action to be adverse, you will have the opportunity to appeal to this
office within 90 days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From: FOIA GROUP <foia@foia.com>
Sent: Tuesday, April 28, 2020 2:43 PM

To: Zeigler, Richard D CIV USN (USA) (XS] navy.mil>; (K@) CIV USN (USA)
5(b) (6) navy.mil>
(D) (6) CIV USN NAVFAC MIDLANT NOR (USA) {BE®) navy.mil>;

(b) (6) CIV USN NAVFAC MIDLANT NOR (USA) (K@) navy.mil>

Subject: [Non-DoD Source] FW: Freedom of Information Act (FOIA) Request DON-NAVY-2020-
006726

FOIA APPEAL


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com

Good afternoon, you indicated the Navy could not locate the responsive documents, however a
simple Google search provided the following information below. The POC is

navy.mil. We respectfully appeal the Navy failure to conduct an adequate search.
Thank you

Rose

Rose Santos

FOIA Group, Inc.
et (DN O I

FBO DAILY - FEDBIZOPPS ISSUE OF JULY 17, 2019 FBO #6445
SOLICITATION NOTICE

Z -- NUWC B1319 Mezzanine Renovation

Notice Date
7/15/2019

Notice Type
Combine Synopsis/Solicitation

NAICS
236220 — Commercial and Institutional Building Construction

Contracting Office
Naval Activities Building #1 Newport Rl 02841

ZIP Code
02841

Solicitation Number
N4008519R4646

Response Due
8/16/2019

Point of Contact

(b) (6) contract specialist, Phone [(s)N(9))

E-Mail Address
(b) (6) navy.mil

Small Business Set-Aside
N/A

Description
THIS IS AN 8(A) MACC SOLICITATION OPEN ONLY TO 8(A) CONTRACTORS LISTED
ON THE REQUEST FOR PROPOSAL (RFP) This project focuses on repairing and
replacing the interior finishes and upgrading the lighting for the existing 1,300
square foot conference room #MO01, located in Building 1319, at the Naval Undersea
Warfare Center (NUWC), Newport, Rhode Island. The contractor shall provide all
tools, labor, equipment, qualified supervision, and transportation as required to



perform the actions stated in the attached Statement of Work (Attachment 9),
Drawings and Specifications. NOTE: THIS NOTICE WAS NOT POSTED TO
FEDBIZOPPS ON THE DATE INDICATED IN THE NOTICE ITSELF (15-JUL-2019);
HOWEVER, IT DID APPEAR IN THE FEDBIZOPPS FTP FEED ON THIS DATE. PLEASE
CONTACT 877-472-3779 or fho.support@gsa.gov REGARDING THIS ISSUE.
Web Link
Link To Document
(https://www.fbo.gov/spg/DON/NAVFAC/N62472NP/N4008519R4646/listing.html)
Place of Performance
Address: Naval Station Newport, RI

Zip Code: 02841
Country: US

From: no-reply@foiaonline.gov [mailto:no-reply@foiaonline.gov]
Sent: Tuesday, April 28, 2020 12:34 PM
To: FOIA GROUP <foia@foia.com>

dH(b) (6) navy.mil; (K@) navy.mil
Subject: Freedom of Information Act (FOIA) Request DON-NAVY-2020-006726
Good Afternoon Ms. Santos,

Please find Naval Facilities Engineering Command, Mid-Atlantic (NAVFAC MIDLANT)
correspondence attached,

Thank you.

VIR

(OXCOI Frooran Analyst

FOIA Coordinatior/Privacy Act Coordinator
Assistant Records Manager

Command Services Office, BD522
NAVFAC Mid-Atlantic

9324 Virginia Avenue

Bldg Z-140, Room 117

Norfolk VA 23511

3(b) (6)
PENb) (6) |


https://no-click.mil/?https://www.fbo.gov/spg/DON/NAVFAC/N62472NP/N4008519R4646/listing.html

& E-Mail: (K@) navy.mil

Mailing address for United States Postal Service (USPS) is:

ATTN FOIA COORDINATOR

COMMANDING OFFICER

NAVFAC MIDLANT

9324 VIRGINIA AVE

NORFOLK, VA 23511

Mailing address for Federal Express (FedEx) and United Postal Service (UPS) is:

Person: FOIA COORDINATOR

Company/Organization: NAVFAC MIDLANT

Street address. 9324 VirginiaAve.

Additional addressinfo: BLDG Z-140, ROOM 117

City/State/Zip: Norfolk, VA 23511

"NOTICE: FOR OFFICIAL USE ONLY (FOUO) - this transmission may contain material
covered by the Privacy Act of 1974 and should be viewed only by personnel having an official
"need to know". If you are not the intended recipient, be aware that any disclosure, copying,

distribution or use of the content of thisinformation is prohibited. If you have received this
communication in error, please notify me immediately by email and delete the original

message."



From: Zeigler, Richard D CIV USN (USA)

To: FOIA GROUP

Cc: Julka, Christopher A CIV USN DONCIO WASHINGTON DC (USA); (b) (6) CIV USN (USA); (b) (6)
CIV_USN NAWCTSD (USA); Zeigler, Richard D CIV USN (USA)

Subject: REMAND OF FOIA APPEAL -- FOIA Request DON-NAVY-2020-001196 Modified

Date: Thursday, April 30, 2020 2:25:20 PM

Ms. Santos:

| am in receipt of your FOIA appeal, which arises from your request as set forth in the
FOIAOnline email at the bottom of this email chain. Upon receipt, | coordinated this matter
with the FOIA staff for NAWCTSD (the Initial Denial Authority, or IDA). While fully engaged in
the processing of your request, clearly the IDA is out of time . Accordingly, | hereby grant the
appeal and remand the matter, by copy of this email, to the IDA, and direct the IDA to act
upon your request forthwith (typically within 30 days of this email). Note that, because this
matter may involve third party interests, it may take longer to process than the standard FOIA
request.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to take action on your request. Note that if you consider the
IDA’s final action to be adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From: FOIA GROUP <foia@foia.com>
Sent: Tuesday, April 21, 2020 2:51 PM
To: Julka, Christopher A CIV USN CHINFO WASHINGTON DC (USA) <christopher.a.julka@navy.mil>;

Zeigler, Richard D CIV USN (USA) <{(OX@)] navy.mil>
Subject: [Non-DoD Source] RE: FOIA APPEAL --- FOIA Request DON-NAVY-2020-001196 Modified
FOIA APPEAL

We have never received any communication from the agency concerning this request. Therefore


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com
mailto:christopher.a.julka@navy.mil
mailto:patrick.d.healy@navy.mil
mailto:richard.d.zeigler@navy.mil

please accept this appeal for the agency to failure to process in a timely manner in accordance with
governing regulations. Thank you

Rose Santos
FOIA Group, Inc.

IEH(b) (6)

From: admin@foiaonline.gov [mailto:admin@foiaonline.gov]
Sent: Tuesday, December 31, 2019 3:22 PM

To: FOIA GROUP <foia@foia.com>

Subject: FOIA Request DON-NAVY-2020-001196 Modified

The FOIA request - DON-NAVY -2020-001196 has been supplemented with additional
supporting files. Additional detailsfor thisitem are asfollows:

Tracking Number: DON-NAVY -2020-001196

Requester: Rose Santos

Submitted Date: 11/06/2019

Description: [Reference FGI# 19-65374] Relevant to NAVAIR # N6134018C0019 we
seek acopy of (1) awarded contract with SOW/PWS, and modifications PO0O001,
P0O0002, PO0O003, PO0004, POO005, POO006, POO007, POOO0S8, POO00Y, PO0010, to
present



From: Zeigler, Richard D CIV USN (USA)

To: FOIA GROUP

Cc: (b) (6) CIV USN NAVAL SURF WAR CENT (USA); Zeigler, Richard D CIV USN (USA)
Subject: FW: NavSea? FOIA APPEAL FOIA Request DON-NAVY-2019-000894 Modified

Date: Tuesday, December 17, 2019 7:51:04 AM

Ms Santos:

Pls see my email, below. As| cannot determine if thisisan appeal (i.e., it
isnot perfected) and, if itis, it likely isuntimely, | am closing it as
moot.

If you wish to make an appeal of any request, you may do so in accordance with
directions given by the IDA or, if the IDA has failed to respond to your
request within FOIA's time limits, by direct appeal to this office.

Again, this"appeal,” such asit s, is closed as moot.

VIR, RDZ

Ms. Santos:

PI's see the below correspondence from OJAG to NAV SEA concerning this matter.
It was forwarded to me, as OGC would be the appellate authority if, in fact,
thisisan appeal. That isthefirst questions--isthisin fact an appeal?

If so, on what basis are you appealing? Finaly, if it isan appedl, it would

appear to be untimely, as the IDA response was dated 10 July 19, and the

appeal was submitted on 31 Oct 19--well past the allowed 90 days within which

to appeal. Before we proceed further, would you please let me know what you
intend here and, if you intend an appeal, provide a basis for the appeal as

well as an explanation asto why it is not untimely?

Thank you.
Sincerely,

Richard D. Zeigler
Assistant to the General Counsel (FOIA)

----- Original Message-----
From: [((QX@) CIV USN (USA) {OXG) navy.mil>
Sent: Friday, December 6, 2019 3:31 PM

To: (K@) CIV USN (US)

5(b) (6) navy.mil>
e (b) (6) Maj OJAG, Code 14 {(9X(®)) navy.mil>

Subject: NavSea? FOIA APPEAL FOIA Request DON-NAVY -2019-000894 Modified

Good Afternoon Ms. Hamlin,

See the below. Do you know what records the requester is looking for? It seems
like it might be contractscommercials. If so we will send this one over to
OGC.


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com
mailto:richard.d.zeigler@navy.mil

The FOIA request - DON-NAVY -2019-000894 has been supplemented with additional
supporting files. Additional details for thisitem are as follows:

Tracking Number: DON-NAVY -2019-000894

Requester: Rose Santos

Submitted Date: 10/31/2018

Description: [Reference FGI# 18-59622] Relevant to NAVAL SEA SYSTEMS COMMAND
NO0017417SN043 for 57mm High Explosive-Point Detonating Cartridges, we seek [1]

copy of thelist of companies that submitted responses to this Sources Sought

notice and [2] copies of the Business Clearance Memorandum or Source Selection

Evaluation notes

E o

Vir

(b) (6)



Zeigler, Richard D CIV USN (USA)

From: Zeigler, Richard D CIV USN (USA)

Sent: Thursday, November 7, 2019 12:38 PM

To: 'FOIA GROUP'

Cc: Zeigler, Richard D CIV USN (USA); (9KG)) civ AD, 11.7; (9K} Cv
USN OGC WASHINGTON DC (USA)

Subject: DON-NAVY-2020-000656 -- APPEAL OF NAWCAD FAILURE TO PROVIDE FINAL IDA
ACTION

Signed By: (b) (6) navy.mil

Mr. Stachewicz:

| have coordinated with the IDA’s FOIA office and determined that personnel from that office are diligently reviewing
records responsive to your request. | have confirmed that those personnel have informed you about the number of
records involved and that they are processing them conscientiously. Nevertheless, the IDA is out of time under the
FOIA. Accordingly, your appeal is hereby granted. By copy of this email, the IDA is directed to proceed forthwith to
provide final IDA action on your request.

Please note that this action concerns only the issue of time. It does not concern any other aspect of your request or
appeal.

If, upon receipt of final IDA action, you wish to appeal, you may do so to this office, provided you submit your appeal
within 90 days of the IDA action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)



From: (b) (6) CIV USN NAVAL SURF WAR CENT (USA)

To: Zeigler, Richard D CIV USN (USA)
Cc: (b) (6) CIV USN COMNAVSEASYSCOM (US)
Subject: FW: 2017 008454/FGI 53505 EMAIL 21 - FINAL

Date: Friday, May 22, 2020 11:09:33 AM

The request is satisfied.

From: FOIA GROUP <foia@foia.com>

Sent: Friday, May 22, 2020 11:06 AM

1.8 (b) (6) CIV USN NAVAL SURF WAR CENT (USA) {(X®)] navy.mil>
Subject: [Non-DoD Source] RE: 2017 008454/FGI 53505 EMAIL 21 - FINAL

Yes were good, thank you

Rose

From: [(9K®) CIV USN NAVAL SURF WAR CENT (USA) [mailto {{9)K(S)] navy.mil]
Sent: Friday, May 22, 2020 11:05 AM

To: FOIA GROUP <foia@foia.com>

Subject: FW: 2017 008454/FGI 53505 EMAIL 21 - FINAL

In order to close out this request and the appeal | need to know that you are satisfied that your
request has been answered.
Please advise.

Thank you,
(b) (6)

From: (K@) CIV USN NAVAL SURF WAR CENT (USA)
Sent: Thursday, May 21, 2020 8:46 AM

To: 'FOIA GROUP' <foia@foia.com>

Subject: RE: 2017 008454/FGI 53505 EMAIL 21 - FINAL

Are you satisfied that the subject FOIA case has been completed? Do you still wish to pursue appeal
rights?
Sorry to keep asking but | need to make sure you are satisfied and this case is considered closed.

(b) (6)

From: FOIA GROUP <foia@foia.com>

Sent: Thursday, May 21, 2020 8:27 AM

18 (b) (6) CIV USN NAVAL SURF WAR CENT (USA) {(X(®)] navy.mil>
Subject: [Non-DoD Source] RE: 2017 008454/FGI 53505 EMAIL 21 - FINAL


mailto:foia@foia.com
mailto:foia@foia.com

Thank you

From: [(QYG)] CIV USN NAVAL SURF WAR CENT (USA) [mailto {(YNC I navy.mil]
Sent: Thursday, May 21, 2020 8:16 AM

To: FOIA GROUP <foia@foia.com>
Subject: RE: 2017 008454/FGI 53505 EMAIL 21 - FINAL

Email 1 contained the original contract. | included that contract in Email 2. So there is no Email 1
and the chain starts with Email 2. Emails 2 through 21 contain the contract and all modifications and
delivery orders.

From: FOIA GROUP <foia@foia.com>

Sent: Thursday, May 21, 2020 8:00 AM

ILH(D) (6) CIV USN NAVAL SURF WAR CENT (USA) {(9X@)] navy.mil>
Subject: [Non-DoD Source] RE: 2017 008454/FGI 53505 EMAIL 21 - FINAL

We never received #1 email, can you resend that one, thanks

From: [QIE) CIV USN NAVAL SURF WAR CENT (USA) [mailto{( Nl navy.mi]
Sent: Thursday, May 21, 2020 6:53 AM

To: FOIA GROUP <foia@foia.com>
Subject: RE: 2017 008454/FGI 53505 EMAIL 21 - FINAL

Mr. Stachewicz,

Are you satisfied that the subject FOIA case has been completed? Do you still wish to pursue appeal
rights?

Respectfully,

(b) (6)

From: FOIA GROUP <foia@foia.com>
Sent: Tuesday, May 19, 2020 8:03 AM

1.8 (b) (6) CIV USN NAVAL SURF WAR CENT (USA) {(X(®)] navy.mil>
Subject: [Non-DoD Source] RE: 2017 008454/FGI 53505 EMAIL 21 - FINAL

Thank you, we never received a #17?

From: [(Q]G) CIV USN NAVAL SURF WAR CENT (USA) [mailto {( I navy.mil
Sent: Tuesday, May 19, 2020 6:30 AM

To: FOIA GROUP <foia@foia.com>
Subject: FW: 2017 008454/FGI 53505 EMAIL 21 - FINAL

From: [(9X@®) CIV USN NAVAL SURF WAR CENT (USA)


mailto:foia@foia.com
mailto:foia@foia.com
mailto:foia@foia.com
mailto:foia@foia.com
mailto:foia@foia.com

Sent: Wednesday, February 19, 2020 7:41 AM
To: 'FOIA GROUP' <foia@foia.com>
Subject: 2017 008454/FGI 53505 EMAIL 21 - FINAL

This is the final email. Letter to follow shortly.


mailto:foia@foia.com

From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: Zeigler, Richard D CIV USN (USA); (b) (6) CDR USN NAVMED WEST SAN CA (USA)
Subject: YOUR FOIA APPEAL

Date: Wednesday, March 25, 2020 1:19:55 PM

Attachments: Arcand Incoming FOIA.pdf

Mr. Arcand:

I am in receipt of your FOIA appeal, attached above.

Upon receipt, | coordinated your appeal with Navy Medicine West, the Initial Denial Authority (IDA).
As a result of our discussions, the IDA has agreed to reconsider the action taken on your request.
Accordingly, | hereby remand the matter to the IDA, by copy of this email, for reconsideration.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole purpose
of allowing the IDA to reconsider the action in light of all circumstances, including the issues you
raise in your letter of appeal.

The IDA will contact you directly with any further action, and if you have questions, you should
contact the IDA. You will retain your right to appeal to this office upon your final action by the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil

4366 Banner Road SE
Port Orchard, WA 98366
05 Feb 20

Judge Advocate General of the Navy (Code 14)
1322 Patterson Avenue SE

Suite 3000

Washington Navy Yard, DC 20374-5066

Ref, NAVMEDWEST ltr 5720 Ser 00L/0801 of 6 Nov 19
Dear Vice Admiral Hannink:

I am appealing the partial denial of my Freedom of Information Act
(FOIA) request of June 21, 2019, as stated in the enclosed letter of
Navy Medicine West (reference).

Numerous items from the documents associated with this investigation
were redacted on the basis of exemption (6), “Information that, if
disclosed, would invade another individual’s personal privacy.” I find
many of these exemptions to be unfounded, to wit:

The redaction of listed interviewees on CDR Uniszkiewicz’s
memorandum of 23 May 2019 is not supported by privacy concerns. Two
cf these witnesses are certainly the examinees (K.H; A.B), whose
records I am authorized to view at this Clinic in the conduct of my
work. Similarly, the redaction of their names (and even personal
preonouns} in this memorandum, when it refers to their examinations, is
obvious to me from the context in which they appear, and is easily
deduced; as such, the government’s efforts to mask this information is
obviated by other government systems. One other interviewee would
certainly be the Occupational Health Technician who was the standby
for the examinations (K.H., entire exam; A.B., hernia exam), Ms. Cindy
Carrillo, and the other interviewees were likely other members of this
Clinic; as such, the redaction of their names does not appear to
support any privacy interests of the examinees.

The redaction, in CDR Uniszkiewicz’s memorandum of 23 May 2019, of
whole sub-paragraphs in paragraph 5, to wit, under Allegation 1 and
Allegation 2, and the redaction of whole paragraphs under “Other
Findings of Note,” denies the undersigned an opportunity to understand
the patient’s perspective on his bedside manner and examination
technique. The consideration that privacy concerns outweigh the
undersigned’s request for information has no substance, when one
considers that I performed the examinations in question. While I
attempt always to proceed in a manner that is both procedurally
efficient while being courteous to the patient, at times my intentions
and actions may be misconstrued. Sometimes this will be due to the
examinee’s understanding and expectations of the process; but I rarely
receive feedback in this regard. I welcome the opportunity to improve (dnﬁﬁ!
{4

my examination technique, and the informatioqkﬂﬁﬁgbqqgggﬂpﬁ valuable
for that. 52/
OATE RECD2L13 /o
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It has been my experience here in Washington state that there is a
significantly higher number of the psychologically “walking wounded”
in the general population, to include within our serviced population
here at this Clinic. Some are easily discerned in a short period of
time, and others take more study; and some are not obvious unless they
choose to disclose that portion of their history. I seek to
understand how to serve this population with respect, and I believe
that the redacted portions of this Memorandum may have valuable
information in that regard.

Redaction of numerous blocks of text throughout the documents, and
of whole documents, denies the undersigned an opportunity to determine
if an unfair personnel practice occurred during this investigation;
and I believe that the right to know this outweighs concerns for
personal privacy. I would ask that the Admiral note the following
concerning this investigation: I received no direct notice of an
investigation, only a notification (verbal and e-mail) from my
Department Head on 18 April 2019 that I was being removed from
clinical practice for an undetermined period of time, with no reason
given for this action; I was never notified of how the process was to
work, or of my rights during the process; I was interviewed by the
Investigating Officer, CDR Uniszkiewicz, without receiving any other
information about this process; I was out of clinical practice for
eight weeks; and I was restored to clinical practice on 19 June 2019
without receiving any information about what had been found and what
had been concluded. An investigation conducted in secret from the
employee strongly suggests that it was not conducted in accordance
with due process, fairness and justice as its guiding principles. My
requests for further information about this investigation were not
been answered by either the Human Resources Representative (Mr. Brock
Logan) or the Commanding Officer or Executive Officer. As such, I
consider it more likely than not that an unfair personnel practice
happened during this investigation; and if nothing can overcome that
presumption with me, I must consider whether further action is
warranted. I am sure the Admiral is familiar with the phrase,
“Democracy dies in darkness;” and I think that is appropriate to this
matter.

Point of contact is the undersigned at the above address, at
(360) 315-4355 (work), or scott.a.arcand.civ@mail.mil .

Si.;:i%;;%ng
rcand, PA-C

Scott A,
GS-11
USA, (Ret) (COL-sel)

Enclosures:

1. NAVMEDWEST ltr 5720 Ser 00L/0801 of 6 Nov 19 (11 pg)

2. E-mail, 18 Apr 2019, Arcand to Dept. Head (2 pg)

3. E-mail, 08 Jul 2019, CO, NAVHOSPEREM, to Arcand (6 pg)
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DEPARTMENT OF THE NAVY
NAVY MEDICINE WEST
4170 NORMAN SCOTT ROAD
SAN DIEGO, CA 92136-5501

IH REPLY REFER TO:

5720
Ser 00L/ 0801
6 Nov 19
Mr. Scott Arcand
4366 Banner Road SE

Port Orchard, WA 98366

Dear Mr. Arcand:

This responds to your Freedom of Information Act (FOIA) requests of June 21, 2019 seeking
“...copies of all documents associated with an apparently command-directed investigation of
myself, which began o/a 18 Apr 2019, and concluded o/a 19 Jun 2019.” A portion of your
request was forwarded to this office by the Commanding Officer, Naval Hospital Bremerton, on
October 21, 2019, for release determination and direct response to your request. The documents
forwarded consist of a Command Investigation (CI) which concluded on June 19, 2019
pertaining to you. Your request was received by this office on October 22, 2019, and was
assigned Case File Number 004-20.

The processing of those documents is complete. OQur review of these documents reveals that
they contain personal identifiers (such as names, social security numbers, and information that if
disclosed would result in a clearly unwarranted invasion of personal privacy) of third parties. As
such, your request is partially denied under exemption 5 U.S.C. §552(b)(6)

There were no assessable fees associated with the processing of your FOIA request.

This partial denial of your request is made on behalf of Commander, Navy Medicine West
(NMW), as Initial Denial Authority for records under the FOIA. You may appeal this denial, in
writing, to the Judge Advocate General of the Navy (Code 14), 1322 Patterson Avenue SE, Suite
3000, Washington Navy Yard, DC 20374-5066.

Your appeal must be postmarked within 90 days from the date of this letter to be considered.
A rational statement as to why your appeal should be granted along with a copy of this letter and
any supporting documentation should be attached as well. The appeal letter and envelope
containing your appeal should bear the notation, “Freedom of Information Act Appeal”.

For this determination, you have the right to seek dispute resolution services from the DoD
Navy Component FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031, at
Christopher.a julka@navy.mil, or the Office of Government Informational Services (OGIS) at
https://www.archives.gov/ogis/about-ogis/contact-information.

aol 1










5720
Ser O0L/ 0801
6 Nov 19

If you have any questions regarding our response to your request, please contact the
undersigned, Commander Edward B. O’Brien, JAGC, USN, Staff Judge Advocate. He can be

reached at (619)556-0016.

Enclosure: (1) Documents

Sipcerely, )

[I (/

E. B. O’BRIEN
Commander, U.S. Navy

By direction
of the Commander










DEPARTMENT OF THE NAVY

NAVAL HOSPITAL
ONE BOONE ROAD
BREMERTON, WASHINGTON D8312-1898

5830
Ser 008SM/00529
19 Jun 19

From: Commanding Officer, Naval Hospital Bremerton
To:  CDR Robert Uniszkiewicz, MC, USN, Naval Hospital Bremerton

Subj: INVESTIGATICN INTO REPORTS OF POTENTIAL MISCONDUCT DURING
OCCUPATIONAL HEALTH ENCOUNTERS INVOLVING MR. SCOTT ARCAND

Ref: (a) CDR Robert Uniszkiewicz ltr of 23 May 2019
1. Thave reviewed your investigation (reference (a)) and concur in your summary of findings.

2. By copy of this memorandum, Mr. Scott Arcand is reinstated to full clinical privileges

immediately.
6L

. BITTERMAN

Copy to;
Mr. Scott Arcand

L=
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6320
23 May 2019

INVESTIGATIVE SUMMARY REPORT INVOLVING MR. SCOTT ARCAND

Reft (3} CO, NAVHOSPEREM lir unserialized : :
(b) Navy and Marine Corps Public Health Center Technical Manual NMCPHC-TM OM 6260
{August 2015); Explosive Handler Program 72}
(c) Bickley, Lynn S. Pocket Guide to Physical Examination and Flistory Taking, 4% Ed.
Lippincott Williams & Wilkins, 2004, p. 1-17, 100-134, 190,
(d) BUMED FACT-FINDING INVESTIGATIONS MANUAL OF FEB 14

Encl: (1) List of Witnesses
(2) Record Review Notes by Investigator
(3) Synopsis of Interview with Mr. Scolt Arcand

(4) Synopsis of luterview with
(5} Synopsis of Inferview witt
(6) Synopsis of Interview with
(7) Synopsis of Interview with
(8) Synopsis of Interview with

Preliminary Statemont

L. As directed by reference (a), an Investigation was conducted hnto altegations of potential misconduct

during occupational health encounters in the case of Mr. Scott Arcand, PA-C based on complainis by a
ﬁnd

Summary of Allegations and Findings of Fact
The following is a summary of allsgation(s) and findings of fact:

2. Alegation 1: Mivconduct diving a physical exam that invotved listening to heart and lung sounds
with a stethoscope on bare skin as well as an inappropriate and inconsisten ernia exain of a

10 s 1102 MEDICAL QUALTPY ASSURANCE PROJECTED nociENTPage 1
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6320
23 May 2019

Subj: COMMAND INVESTIGATION INTO REPORTS OF POTENTIAL MISCONDUCT DURING
OCCUPATIONAL HEALTH ENCOUNTERS INVOLVING MR. SCOTT ARCAND

UNISZKIEWICZ. Diatiahy stored oy

UHISZKIEWICZ ROBERT.NO

ROBERT.NOLAN tanazzzsasszy
Date: 2019.05.23 11:51:0)

A272944527  oror

R. N, Uniszkicwicz
CDR MC USN
Investigating Officer

10 USC 1102 MEDICAL QUALITY ASSURANCE PROJECTED DOCUMENTPage 4
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MEMORANDUNM

Fram; CDR Robert Uniszkiewicz, MC. USN, Naval Hospital, Bremerton
for  Commanding Olficer, Noval Fospital, Bremerton

Subje INVESTIGATION INTO REPORTS OF POTENTIAL MISCONDUCT DURING
OCCUPATIONAL HEALTH ENCOUNTERS iNVOLVING MR, SCOTIT ARCAND

Relr  raY NAVIIOSE BREM hir 5830, undaied
(L) JAGMAN Vil

1. In accosdance with reference (a), undated, T was detaited as Investigatiog Officer for subject
invustipation with a due date of within 14 days of the dute of the appointment lelter. Beeause the lelter
is imdated. I am requesting an extension lo eomplete the investigation. | have also been deleiled 10
serve as member of a Genersl Court-Martial seheduled from 20 May-24 May, Respectfully. [ask for
an extension until 11 May in order (o complete the necessary interviews, record reviews, and report. |
am awating avarlability ol those involved in the complaint to schedule the last of the interviews,

2. Reference (bY requires the invesligation nonmally be completed within 30 calendar days of

appoiniment of the investigniing ollicer, and endorsed by the convening autharity within 30 days aler
completion,

Very respectiully,

ROBERT UNISZKIHIEWICZ
CDR MO USN
investigating Officer

___ ——

v - -

From: Commanding Gfitcer, Navid Hospital Bremerion
To:  CDR Unisekiewicz, MC., USN

1. Your request for an extension ol 14 working days is hereby upproved/disapproved.

%hécm:tr@

Acting
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23 May 2019
LIST OF WITNESSES INTERVIEWED FOR THE INVESTIGATION ICO SCOTT ARCAND

Seott Arcend, PA-C — employee in question of potentinl misconduct
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272944527
T.NOLAN.1272944527 Dat&:2;1 9.05.23 11:57:42 0700

Robert M. Uniszkiewicz, D, MPH
CDR MC USN
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SUBJ: Afteslation to an interview conducted on 15 May 2019 between CDR Rober! Uniszklewicz and
Mr. Scotl Arcand ICO Mr. Scoll Arcand Investiyation

6. During the first encounler in question, he noted the tense sitnation right at the anset, and brought in &

standby for the entire exam. He even deforred the hernia exam based on A) his clinical judgment aad B
the faci tiot he bad done o [[SNNISNNSNIN chcck oo that individual onbﬂ.
He did feel that it was pradent not to escalate the situation and make the individual more uncomfortable
than [fifilfctearly already was. He documented this in his note that day. Je stated that the individual
repeatedly mentioned how *hated being here” and had & very “hateful” attifude. This agitation is
what had Mr. Arcand defert exam, and also contact the JAG officer at NHB to discuss
reportin_ behavior fo the command, ag this conld have indicated an employee with significant risk.
The JAG never responded o ir. Arcand, and he did not pursue it forther.

7. As for the other encounter in question, Mr, Arcand also noted a hostile, defensive attitude from the
examinee toward him from the beginning of the history-taking, which was subtle at first but became more
pronounced as the oxam progressed. Jffaiso mentioncd that ffffeesented medical. [idectined a
standby for the general exam, bul Mz, Arcand had a same sex standby present for the hernia check. The
individual was qualified for lhc*; however, tpon thorough ausculiation,

and it was recommended that i

7. M. Arcand stressed his adherence to proper clinical examination technique, performing appropriate
required medical exam componen!s in line with NMCPHC guidance for the , a3 well ay
following Clinic policy for a same sex standby For all the encounters in question. He emphasized thst he
is careful and deliberate when performing these physical exam elements, and intends to make sure that
each exam is performed consistently and properly. He is sure to communicate with the individual each
and every time he is about to examine a part of their body. He also documented thoroughly the
encounters in question, and was receptive in both cases that the individuals were uncomfortable and
agitated. He insists that {ries fo make his patients as comforiable as possible al all limes, aud he tried to
deescalate these situations as much as possible,
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MEMORANDUM

UNISZKIEWICZ RO Dight'y Syned iy
BERT.NOLAN.1272 UpiinoinCEcsRIaim 12

944527 Date: 20190547 31:5708 070y

Robert N. Uniszkiewicz, MD, MPH
CDR MC USN
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17 May 2019

MEMORANDUM

UNISZKIEWICZ. Ol oty

ROBERT.NOLA  otan.1272944527

Date: 2019.05.23 08:26:11

N.1272944527 _orae

Robert N. Uniszidewicz, MD, MPH
CDR MC USN
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From: Arcand. Scott A CTV USN NAVHOSP BREMERTON WA (US)

To: Nelson, Cameron J CDR LISN NAVHOSP BREMERTON WA (USA)

Cc: Hagen, James R CDR USN NAVHOSP BREMERTON WA (USA); Hodapp, Kristin R CAPT USN NAVHOSP
BREMERTON WA (US)

Subject: RE: FOUO - PRIVACY ACT SENSITIVE

Date: Thursday, April 18, 2019 3:08:31 PM

CDR Nelson--

Acknowledged and undersiood.

I will assist with this process when requested; but I do not intend
to relinquish or void any rights that I may have as a government employee, a
retired member of the US military, or a citizen.

Most respectfully,

Scott A. Arcand, PA-C

Bangor Occupational Health
Bremerton Health & Education Center
2850 Thresher Avenue

Silverdale, WA 98315-2105

[360] 315-4355; DSN 312-744-4355
mail to: scott.a.arcand.civ@mail.mil

-—-Original Message-----

From: Nelson, Cameron } CDR USN NAVHOSP BREMERTON WA (USA)

Sent: Thursday, April 18, 2019 2:58 PM

To: Arcand, Scott A CIV USN NAVHOSP BREMERTON WA (US)
<scolt.a.arcand.civi@mail.mil>

Cc: Hagen, James R CDR USN NAVHOSP BREMERTON WA (USA)
<james.r.hagen8.mil@mail.mil>; Hodapp, Kristin R CAPT USN NAVHOSP BREMERTON
WA (US) <kristin.r.hodapp.mil@mail.mil>

Subject: FOUO - PRIVACY ACT SENSITIVE

Importance: High

Good aflerncon Mr. Arcand,

Thank you for your time this afiernoon to discuss the matter of the order |

was given via telephone call this afiernoon by CAPT Kristin R. Hodapp, MSC,
USN (Naval Hospital Bremerton - Direclor, Branch Clinics and Public Health)
to

remove you from all clinical practice effective close of business 18Apr2019,

this removal will rermain in effect until further notice.

CAPT Hodapp instructed that you are expected to report to work according to
your established regular work schedule (unless on approved leave or absence)

and may continue with administrative duties (including site visits and

process

improvement projects), but you may not:

1.} Touch a patient/examinee/employee for the purposes of any clinic
Occupational Health Services (examination or retum to work evaluations).

2.) Touch any document/record/folder related 1o or containing a
patient/examinee/employee or their Occupational Health Medical Examination

Cwecl Z





*safijeuad jBUIWILID PUB |1A13 10q Ul 1jnsad ABUWI 2INSO[ISIP

pazuoyineun Jo asnsiw AUy FALLISNAS ADVAIYd - ATTNO 3SN TVIOI440 dod

#aod sn ol

ISVITII

Y04 AIZI-OHLNVH/ATINO IS0 TVISILA0 YOINAFIISSVIONN :NOILYIIAISS VIO

[wrjrewfiguosjour Fuooumes ewg
10EP-96£-09€ XV 4

6vEr-2ZE (NS IPL

6vEY-S1€-09€ :(NWOD) IPL

uoiBuIyse p ‘uouawalg jendsoy |eAeN
Jo3ueg o1un) YiesH youelg [eaeN
awineda(q aulapap [euonednaag) ‘peaH
uzENSAYJ SUIDIPAA [BIUILINCIIAUT puE [euchednoag
NSN “(INA/STOW “4ad

‘Hd'W “Q°I ‘UOS]IN 17T uosowe)
‘Rjngyvadsay Asap

"J3pI0 S} Yyuam dauerjdisod pue awn noA Joj wiede nok yuey,

(v08s wy ‘| “Sp1a1)
P8OP-SLP-09€ X8

(6€F INSC) LOSP-SLI-09€

[ prewida glaupied-ureas
1s1e1ads Y37 UH
uouawa1g jendsof] [Bann

‘g0 “aupien) ‘W BAT SN

[fwrjrewpialy uedo) v ya0ig
(6£¥ NSQ) £68T-9L1-09€
1stje1aadg Y Asosiatadng
uouawg [undsol [eaeN

uedo "y yooug YN

‘1apio

sip Swipredar aasy Aew nok jey) suonsanb Auw yse pue Joplo siy; jo s[ioOp
Aue ssnastp o) (Juawpedad $a2n0say UBWINH uouawalg [eidsop jeaN) JaupieD
"IN BAT SIAl J0 uedoT 'y yoosg A 1wEuod Aew nok 1ey paronusut ddepoy LdvD

*SPJ022I [EY DJUONII[2 AUE 55300V (P

*201AJ9S Y1[EIH [BUONEdNOI() J9UI0 4O UOTIENTEAD SUOTIEHWI|

FoM/I0M O} LINTDA JO UCHEBUTWEXT [BDIP2IA YPIEdH |Buohiednoag ue jo
10adse

[eatul)a Lue o spsedal yum sadodwossunuexanusned Aue ssnasiq (¢
*20]AJ2S

yieaH [rucpednadQ Y10 J0 UCHENJEAD SUONRIIWI| FI0M/YI0M 0] WMl
JO





From: Bittegmap, Jeffrev W CAFT USN NAYHOSP BREMERTON WA (US)

To: Arcand, Scott A CIV USN NAVHOSP BREMERTON WA (US); Scott, Thecly H CAPT USN NAVHOSP BREMERTON
WA (USA)

Cc: Unlszkiewicz, Robert N CDR USN NAVHOSP BREMERTON WA {USA); Nelson, Cameron J CDR USN NAVHOSP
BREMERTON WA (USAY; Logan, Brock A CTV LISN NAVHOSE BREMERTON WA {USA); Gardner, Eva Marie CIV
USN NAVHOSP BREMERTON WA (USA); Hodapo, Kristin R CAPT USN NAVHOSP BREMERTON WA (UIS); Clark,

; Tebo, Elaine M CIV USN NAVHOSP BREMERTON WA (USA)

Subject: RE: REINSTATEMENT OF PA ARCAND

Date: Monday, July 8, 2019 5:23:10 PM

Sensitivity: Private

Mr. Arcand,

Thank you for your email. It appears that Mr, Logan addressed some of your
questions in the string below. Please allow X0 and [ to review in more
detail and CAPT Scott will get back to you shortly.

Vi,
Cco

Jeffrey W. Bitterman
CAPT, MC, USN
Commanding Officer
Naval Hospital Bremerion

TEL: (360) 475-4239
DSN: 494-4239
E-Mail: Jeffrey.w.bitterman.mil@mail.mil

WARNING. This document may contain information protected by the Privacy Act,
5 USC 552(a); the Health Insurance Portability and Accountability Act,

Public Law 104-191; and DoD Directive 6025.18. If this correspondence

contains healthcare information, it is being provided to you with the

authorization of the patient or under circumstances that don't require

patient autharization. You, the recipient, are obligated to maintain it in a

safe, secure, and confidential manner. Unauthorized redisclosure is

unlawful. If you have received this correspondence in error, please notify

the sender at once and destroy any copies you have made.

--==-Original Message-----

From: Arcand, Scoit A CIV USN NAVHOSP BREMERTON WA (Us)

Sent: Friday, July 5, 2019 4:31 PM

To: Bitterman, Jeffrey W CAPT USN NAVHOSP BREMERTON WA (US)
<jeffrey.w.bitterman.mil@mail.mil>; Scott, Thecly H CAPT USN NAVHOSP
BREMERTON WA (USA) <thecly.h.scott.mil@mail.mil>

Cec: Uniszkiewicz, Robert N CDR USN NAVHOSP BREMERTON WA (USA)
<robert.n.uniszkiewicz.mil@mail.mil>; Nelson, Cameron J CDR USN NAVHOSP
BREMERTON WA (USA) <cameron.j.nelson8.mil@mail.mil>; Logan, Brock A CIV USN
NAVHOSP BREMERTON WA (USA) <brock.a.logan.civ@mail.mil>; Gardner, Eva Marie
CIV USN NAVHOSP BREMERTON WA (USA) <eva.m.gardner9.civ@mail.mil>; Hodapp,
Kristin R CAPT USN NAVHOSP BREMERTON WA (US)
<kristin.r.hodapp.mil@mail.mil>; Clark, Tracy L CDR USN NAVHOSP BREMERTON WA
{USA) <tracy.l.clark)l.mil@mail.mil>; Tebo, Elaine M CIV USN NAVHOSP
BREMERTON WA (USA} <elaine.m.tebo.civ@mail. mil>

Subject: FW: REINSTATEMENT OF PA ARCAND

Eacl 2
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Bremerton Health & Education Center
2850 Thresher Avenue

Silverdale, WA 98315-2105

[360] 315-4355; DSN 312-744-4355
mail to: scott.a.arcand.civ@mail.mil

~-—Original Message---—-

From: Logan, Brock A CIV USN NAVHOSP BREMERTON WA (USA)

Sent: Thursday, June 20, 2019 3:22 PM

To: Arcand, Scott A CIV USN NAVHOSP BREMERTON WA (US)
<scott.a.arcand.civ@mail.mil>; Gardner, Eva Marie CIV USN NAVHOSP BREMERTON
WA (USA) <eva.m.gardner9.civi@mail.mil>

Cc: Hodapp, Kristin R CAPT USN NAVHOSP BREMERTON WA (US)
<kristin.r.hodapp.mil@mail.mil>; Hagen, James R CDR USN NAVHOSP BREMERTON WA
{USA) <james.r.hagen8.mil@mail.mil>; Nelson, Cameron J CDR USN NAVHOSP
BREMERTON WA (USA) <cameron.j.nelson8.mil@mail.mil>; Clark, Tracy L CDR USN
NAVHOSP BREMERTON WA (USA) <tracy.l.clarkl.mil@mail.mil>

Subject: RE: REINSTATEMENT OF PA ARCAND

Sensitivity: Private

Mr. Arcand,

I will do my best lo answer your questions, below. 1 think it is important
o

understand that this issue is now ofTicially completed and closed, You are
not

being returned to clinical duties pending some further action, the
investigation did not find any misconduct and, as a result, the command is
not

recommending or taking any disciplinary or other personnel action.

1. The investigation was conducted following BUMED's Fact-Finding
Investigations Manual for Investigators, Supervisors and Managers, which is

a

guide BUMED has put together to assist designated management representatives

in conducting fact-finding where there are allegations or other indicators
that misconduct may have occurred.

2. The investigation was NOT conducted by HRO, it was conducted by
Naval

Hospital Bremerton by an investigator selected and assigned by the CO. |
don't

know anything about the Medical Staff Services Otfice and/or why they would
conduct investigations into possible misconduct by a civilian employee,

3. 1lam not familiar with the referenced Instruction, but my
understanding is

that had the fact-finding investigation found professional misconduct (which
it did not) the issue would then be referred to Credentialing for review and
possible action.

4. My understanding is that the complaints were brought to the

command's
attention by staff of another command, Upon receipt of the complaints, the
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Non-Privileged Clinical Support Staff (15 Apr 2016)?

4.  How did these customer complaints prompt an investigation?

5. What action does the NHB staff propose to take should you receive
future customer complaints about my official job performance?

1 would like to receive copies of:

8.  The investigating officer's final report;

b.  The complaints made against me;

c.  Any other documents generated during this investigation, to include
the opinion of the command Judge Advocate General's Corps officer.

[ appreciate your assistance with helping me understand this
process. Thank you.

vir,

Scott A, Arcand, PA-C

Bangor Occupational Health
Bremerton Health & Education Center
2850 Thresher Avenue

Silverdale, WA 98315-2105

[360] 315-4355; DSN 312-744-4355
mail to: scolt.a.arcand.civ@mail.mil

-=---Original Message-----

From: Nelson, Cameron J CDR USN NAVHOSP BREMERTON WA (USA)
Sent: Wednesday, June 19, 2019 4:42 PM

To: Arcand, Scott A CIV USN NAVHOSP BREMERTON WA (US)
<scolt.a.arcand.civ@mail.mil>

Subject: FW: REINSTATEMENT OF PA ARCAND

Importance: High

Good evening Sxott,

Please see below--you have been reinstated effective immediately and we will
begin working tomorrow to create a schedule for you.

Thank you very much for your patience with the process. As stated below, if
you have any questions about the investigation, please contact Naval
Hopspital Bremerton Human Resources Office (Mr. Brock Logan or Ms,
EvaGardner),

Take care and | hope you have a great evening!

Very Respectfully,

Cameron J.L. Nelson, M.D., M.P.H.

CDR, MC(FS/FMF), USN

Occupational and Environmental Medicine Physician Head, Occupational
Medicine Department Naval Branch Health Clinic Bangor Naval Hospital
Bremerton, Washington Tel (COMMY): 360-315-4349 (DSN: 322)

Email: cameron.j.nelson8@mail.mil

/{CLASSIFICATION: UNCLASSIFIED//FOR OFFICIAL USE ONLY/AUTHORIZED FOR
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From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: Zeigler, Richard D CIV USN (USA); (b) (6) CIV USN NAVFAC SE JAX FL (USA)
Subject: YOUR FOIA APPEAL

Date: Thursday, June 11, 2020 2:24:27 PM

Attachments: FOIA Appeal - ARTEC Group.pdf

Mr. Geller:

| amin receipt of your FOIA appeal. Upon receipt, | coordinated this

matter with the FOIA staff and Office of Counsel of Naval Facilities
Engineering Command Southeast (the Initial Denia Authority, or IDA). The
IDA has determined that reconsideration is the appropriate course of action.
Accordingly, | hereby remand the matter, by copy of this email, to the IDA,
and direct the IDA to act upon your request forthwith.

| note that this remand does not imply any error by the IDA. Rather, itis
made for the sole purpose of allowing the IDA to reconsider and take action
on your request. Note that if you consider the IDA'sfinal action to be
adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact your directly with any further action, and if you have
guestions, you should contact the IDA.

Finally, while normally you would receive aformal letter regarding this
matter, current circumstances require that | take this action by email. You
will receive no further notice of thisaction. Please reply to confirm your
receipt of thisaction.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil

ETCHEVERRY
HARRISON,LLP

IBERIABANK, FINANCIAL CENTER

150 SoutH PINE Istanp Roap

Suite 105

Fort LauperDaLE, FL 33324

TEl (954) 370-1681
{B88) 332.8040

Fax {954} 370-1682

EpbwARD ETCHEVERRY
ETCHEVERRY@ETCHLAW .CON

Guy W. Harrison
HARRISON@ETCHLAY .COM

JerrRey S, GELLER
CELLER@ETCHLAW. COM

STEVE KERBEL
KERBEL@ETCHLAY . COM

Jovce Cruz Atsery
ALBERT@ETCHLAW .COM

JusTiN E. ETCHEVERRY
JETCHEVERRY@ETCHLAW .COM

Gerard M Kourr Jr
OF COLNSEL

May 13, 2020

Via Certified U.S. Mail
#7018 2290 0000 6238 6763

Department of the Navy

Office of the General Counsel
Attn: FOIA APPEALS

1000 Navy Pentagon, Room 5A532
Washington, DC 20350-1000

Re: Freedom of Information Act Appeal

Principal: The Artec Group, Inc.

Surety: North American Specialty Insurance Company
Obligee: U.S. Government (Navy)

Project: Navy/Mayport—-Mission Module Readiness Center
File No.: 115-1051

FOIA No.: DON-NAVY-2019-010940

Ladies & Gentlemen:

The undersigned represents North American Specialty Insurance Company
("NAS”) as it relates to the above-mentioned Freedom of Information Act
(“FOIA”) request dated September 5, 2019 (the “Request”). Please accept this
letter as NAS’s formal appeal of the adverse determination (the “Adverse
Determination™) issued by the U.S. Navy (the “Government”) on April 16, 2020.
As this Appeal will layout, NAS is entitled to all of the documents responsive to
the Request, and the Government’s, untimely, seven (7) month delay is an
unacceptable FOIA violation.

I. Background

On September 5, 2019, NAS issued the Request, requesting, among other
things,

* All communications related to the performance of roofing work by Artec
Group, Inc. (“Artec”) and/or its subcontractors on the above-mentioned
project (the “Project™);

e All inspection reports, notes, findings, or other evidence of the
Government’s identification of alleged defects in the roofing work on the
Project; and
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¢ All communications evidencing the Government’s identification of the remediation and/or
completion of any of the alleged defects in the roofing work performed by Artec or its
subcontractors.

A copy of the Request is attached hereto as Exhibit “A”. The Request sat pending for over seven
{7) months before the Government issued the Adverse Determination and limited twelve (12)
document production. A copy of the Adverse Determination is attached hereto as Exhibit “B”.
During this seven-month time period, we engaged in several email communications and telephone
conferences with Atina Hall (*Ms. Hall”), as the FOIA Coordinator for the Naval Facilities
Engineering Command Southeast, to determine the status of the Requess, wherein Ms. Hall
continually represented that the Government was working on gathering the requested documents.
Notably, Ms. Hall never represented that the Government had any objections to the Request.

On March 19, 2020, over six months after issuance of the Request, because we had not
received any documents, we issued our Final Request for Navy's Compliance with FOIA Request
(*Initial Final Request Letter™), dated March 19, 2020, wherein we requested that the Government
produce all responsive documents on or before Monday, March 30, 2020. In response to the Initial
Final Request Letter, Ms. Hall emailed us acknowledging receipt of same and advising that the
Government will respond to the Reguest shortly. Thereafter, on March 26, 2020, Ms. Hall
requested an extension until April 3, 2020, to respond to the Request, which we agreed-upon due
to COVID-19. On April 3, 2020, we received an email from Ms. Hall advising that she had not
received our documents from counsel yet and apologizing for the delay.

On April 9, 2020, as we had not heard back from the Government, we again emailed Ms.
Hall inquiring “as to the status of the Government’s well-overdue production,” to which Ms. Hall
responded by advising that the Government counsel was applying more “(b)(6) redactions.” Five
days later, on April 14, 2020, we reached out to Ms. Hall yet again inquiring as to same and
advising that we have been very patient, but that it has been many months now and that we need
the documents immediately.

Finally, on April 16, 2020, despite expecting a voluminous document production due to
the breadth of the Request and the amount of time it took the Government to respond, we received
an email from Ms. Hall, forwarding us, merely, twelve (12) documents and the Adverse
Determination from Tom M. Bestafka (“Mr. Bestafka™) advising that the Government redacted
email addresses and signatures and that we may consider this to be an appealable adverse
determination.

Thereafter, we reviewed and analyzed the limited production and determined that the
Government, undoubtedly, possesses a substantial number of responsive documents, which it has
failed, and/or refused, to produce, including, but not limited to,

¢ copies of all Construction Quality Control (CQC) reports submitted to the Government on
a daily basis as required by Specification Section 014500.0025 “Quality Control”, Section
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1.3 (a) “CQC Report,” which make any reference to leaks or deficiencies in the wall panels;
and

o copies of all Construction Quality Control (CQC) meeting minutes, as required to have
been submitted to the Government per Specification Section 014500.0025 “Quality
Control”, Section 1.3 (j) “CQC Meeting Minutes,” which make any reference to leaks or
deficiencies in the wall panels.

In addition to these missing documents, and given the severity of the water intrusion on the Project,
we are confident that additional communications / documentation must exist responsive to the
Request. Notably, the Adverse Determination is completely devoid of any objection / reason for
the Government’s failure, and/or refusal, to produce the responsive documents.

In a final attempt to obtain the Government’s compliance with the Request, we served our
FINAL Reguest for Navy's Compliance with FOIA Request and Notice of Potential Lawsuit
Against the Navy dated April 22, 2020, outlining the Government’s untimely response and advising
that, due to the Government’s untimeliness, we have legally exhausted all of our administrative
remedies entitling NAS the right to immediately file suit against the Government, in accordance
with 5 U.S.C.A § 552(a)(6)(C)(1). In response to this April 22, 2020 letter, Ms. Hall emailed the
undersigned acknowledging receipt of the letter and referring the undersigned to the Government’s
Adverse Determination.

I1. The Adverse Determination Should be Overturned as NAS is Entitled to the
Documents Responsive to the Reguest.

Pursuant to 5 U.S.C.A § 552(a)(3)X{A),

Except with respect to the records made available under paragraphs (1) and
(2) of this subsection, and except as provided in subparagraph (E), each
agency, upon any request for records which (1) reasonably describes such
records and (ii) is made in accordance with published rules stating the
time, place, fees (if any), and procedures to be followed, shall make the
records promptly available to any person. (Emphasis Added)

When an agency receives a proper FOIA request, it must make the records “promptly available,”
unless the records or portions of the records are exempt from mandatory disclosure under 5
U.S.C.A § 552(b) or excluded from the FOIA’s requirement under 5 U.S.C.A § 552(c), none of
which apply to the Request and none of which were ever raised by the Government (except certain
(b)(6) redactions which we are not objecting to at this time, but reserve all rights to object to in the
future).

Moreover, pursuant to 5 U.S.C.A § 552(a)(6)(A), the Government was obligated to make
a determination within twenty (20) days, rather than seven months, whether to comply with the
Request and notify NAS as to the reasons therefor, NAS’s right to seek assistance from the FOIA
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Public Liaison, and, in the cases of an adverse determination, our right to appeal and seek dispute
resolution services from the Public Liaison. As explained above, in addition to failing to comply
with the FOIA timelines, the Government also failed to provide any reason for withholding the
responsive documents.

Although NAS has legally exhausted all of its administrative remedies, in accordance with
5 US.C.A. § 552(a)(6)(C)(i), NAS, nonetheless, seeks the instant appeal to avoid filing an
unnecessary federal lawsuit. However, if the result of this appeal is unsatisfactory, NAS will have
no other choice but to file the federal lawsuit, seeking all attorneys’ and costs against the
Government.

I1I1. Conclusion

Based on the foregoing, it is clear that the Government failed to handle the Request in
compliance with FOIA, thwarting NAS’s rights to obtain the Government’s records. Accordingly,
we ask that you overturn the Government’s Adverse Determination, order that the Government
provide NAS with all responsive documents within ten (10} days of your ruling, and grant a fee
waiver due to the Government’s prejudicial actions.

This correspondence is written under a complete reservation of rights. Nothing herein is
intended to nor shall comprise a waiver, release, estoppel and/or modification of any rights, claims
and/or defenses available, at law or in equity, to NAS under contract, by statute or at common law.

We appreciate your consideration and look forward to hearing from you soon.

Sincerely,

\jg, SM
Jeffréy S. Geller

For the Firm

Enclosure

cc:  Edward Etcheverry, Esq.










FOIA Request DON-NAVY-2019-010940 Submitted

admin@foiaoniine.gov <admin@foiaonline.gov>
Thu 9/5/2019 3:54 PM
To: Jeffrey Geller <geller@etchlaw.com>

This message is to confirm your request submission to the FOlAonline application: View Request.
Request information is as follows:

Tracking Number: DON-NAVY-2019-010940

Requester Name: Mr. JEFFREY S GELLER

Date Submitted: 09/05/2019

Request Status: Submitted

Description: ANY AND ALL COMMUNICATIONS RELATED TO THE PERFORMANCE OF ROOFING
WORK BY ARTEC GROUP, INC. ("ARTEC") ON THE P-424 LITTORAL COMBAT SHIP MISSION
MODULE READINESS CENTER, NAVAL STATION MAYPORT, FLORIDA (THE "PROJECT",
SPECIFICALLY INCLUDING BUT NOT LIMITED TO: (1) ANY E-MAILS, COMMUNICATIONS AND/OR
OTHER WRITTEN DOCUMENTS EVIDENCING THE NAVY'S IDENTIFICATION OF ANY ALLEGED
DEFECTS AND/OR DEFICIENCIES IN ROOFING WORK PERFORMED BY ARTEC AND/OR ITS
SUBCONTRACTORS, INCLUDING STONEBRIDGE CONSTRUCTION SERVICES ("STONEBRIDGE");
(2) ANY INSPECTION REPORTS, NOTES, FINDINGS OR OTHER EVIDENCE OF THE NAVY'S
IDENTIFICATION OF ALLEGED DEFECTS AND/OR DEFICIENCIES IN ROOFING WORK; (3) ANY
INSPECTION REPORTS, NOTES, FINDINGS OR OTHER EVIDENCE OF THE IDENTIFICATION OF
ALLEGED DEFECTS AND/OR DEFICIENCIES IN ROOFING WORK PERFORMED BY ANY THIRD-
PERSONS OR ENTITIES AS RELATES TO THE PROJECT; (4) ANY E-MAILS, COMMUNICATIONS
AND/OR OTHER WRITTEN RESPONSES ISSUED TO THE NAVY BY ARTEC CONCERNING ALLEGED
DEFECTS AND/OR DEFICIENCIES IN ROOFING WORK; (5) ANY E-MAILS, COMMUNICATIONS
AND/OR OTHER WRITTEN RESPONSES ISSUED TO THE NAVY BY ANY THIRD-PERSONS
(INCLUDING STONEBRIDGE) CONCERNING ALLEGED DEFECTS AND/OR DEFICIENCIES IN
ROOFING WORK ; AND (6) ANY E-MAILS, COMMUNICATIONS AND/OR OTHER WRITTEN
DOCUMENTS EVIDENCING THE NAVY'S IDENTIFICATION OF THE REMEDIATION, CORRECTION
AND/OR COMPLETION OF ANY ALLEGED DEFECTS AND/OR DEFICIENCIES IN ROOFING WORK
PERFORMED BY ARTEC AND/OR ITS SUBCONTRACTORS.

Exhibit "A"











DEPARTMENT OF THE NAVY
NAVAL FACILITIES ENGINEERING COMMAND SOUTHEAST
JACKSONVILLE, FL. 322120030

5720
BD523/0432

APR 16 2020

Etcheverry Harrison, LLP.
Mr. Jeffrey Geller

150 S Pine Island Road
Suite 105

Fort Lauderdale, 33324

Dear Mr. Geller:

SUBJECT: FREEDOM OF INFORMATION ACT REQUEST DON-NAVY-2019-010940
FY19-0036

This letter responds to the above Freedom of Information Act (FOIA) request. You have
requested documents related to the performance of roofing work by Artec Group, Inc. ("Artec")
on the P-424 Littoral Combat Ship Mission Module Readiness Center, Naval Station Mayport.

We have redacted primarily email addresses and signatures pursuant to FOIA Exemption 6
(5 U.S.C. §552 (b)(6)), which authorizes the redaction of information in files, that, if disclosed to
a requester would result in a clearly unwarranted invasion of personal privacy.

In view of the above, you may consider this to be an adverse determination that may be
appealed. If you have created an account in FOIA ONLINE, you may submit an appeal directly
within the web-based system. To do that, you would log on to your account, retrieve your
original request, and then click on the "Create Appeal” tab in the left-hand column. The basic
information from your request will be duplicated for you, and then you can type in the basis of
your appeal. If you prefer to use regular mail instead, you may submit an appeal to:

Department of the Navy
Office of the General Counsel
ATTN: FOIA APPEALS
1000 Navy Pentagon, Room 5A532
Washington, DC 20350-1000

Your appeal, if any, must be postmarked within 90 calendar days from the date of this letter
and should include a copy of your initial request, a copy of this letter, and a statement indicating
why you believe your appeal should be granted. Both the appeal letter and the envelope should
bear the notation, “Freedom of Information Act Appeal.”

For any further assistance and to discuss any aspect of your request, you have the right to
contact the Department of the Navy FOIA Public Liaison, Mr. Christopher Julka, at

Exhibit "B"











5720
BD523/0432

Christopher.A.Julka@navy.mit or (703) 697-0031. Additionally, you have the right to contact
the Office of Government Information Services (OGIS) to inquire about the FOIA mediation
services they offer. The contact information for OGIS is: Office of Goveérnment Information
Services, National Archives and Records Administration, 8601 Adelphi Road-OGIS, College
Park, Maryland 20740-01, e-mail at ogis{@nara.gav; telephone at 202-741-3770; toll fres at 1-
B77-684-6448; or facsimile at 202-741-5769.

1 am the official responsible for this decision; if you have any questions concerning this
matter, you may cantact my FOIA Coordinator, Ms. Atina Hall, at (904) 542-6259 or email

atina.hall@navy.mil.
Singerely,
Lon

T. M. BESTAFKA
Captain, CEC, U.S. Navy
By direction of the
Commanding Officer

I~











From: Zeigler, Richard D CIV USN (USA)

To: b) (6

Cc: eqer Richard D CIV USN (USA); (FRC East OGC) CIV USN FRC EAST (USA); (b) (6)
CIV USN FLTREADCEN ECP NC (U

Subject: YOUR FOIA APPEAL

Date: Monday, March 23, 2020 2:38:40 PM

Attachments: barrowapp.pdf

Mr. Barrow:

I am in receipt of your FOIA appeal arising from FOIA request DON-NAVY-2020-002444.

Upon receipt, | coordinated your appeal with Fleet Readiness Center East, the Initial Denial Authority
(IDA). As a result of our discussions, the IDA has agreed to reconsider the action taken on your
request. Accordingly, | hereby remand the matter to the IDA, by copy of this email, for
reconsideration.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole purpose
of allowing the IDA to reconsider the action in light of all circumstances, including the issues you
raise in your letter of appeal.

The IDA will contact your directly with any further action, and if you have questions, you should
contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil

Stephen Barrow

202 Sidler Street
New Bern, NC 28562
sbarrow60@gmail.com &<
252-229-1813 . ﬁte'}' ok
LY ! k|
T MAR'Y S 2020
Department of the Navy Q="

Office of General Counsel

ATTN: FOIA APPEALS

1000 Navy Pentagon Room 5A532
Washington, DC 20350-1000

3 February 2020

Subj: FOIA APPEAL - FREEDOM OF INFORMATION AND PRIVACY ACT REQUEST DON-
NAVY-2020002444

Ref: (a) S. Barrow FOIA Request to Fleet Readiness East (FRC East) of 22 November 2019
(b) FRC East FOIA Coordinator Letter JC9-AFG/002444 of 4 December 2019
(c) S. Barrow Revised FOIA Request to FRC East of 4 December 2019
(d) FRC East Counsel Letter JC9-AFG/002444 of 6 January 2020

Dear Sir or Madam;

This is an appeal pursuant to 5 U.S.C. § 552(a)(6), concerning the Fleet Readiness Center East (“FRC
East” or "Agency") refusal to disclose certain documents within its control.

On 22 November 2019, I filed a Freedom of Information Act (FOIA) and Privacy Act request with the
Agency, requesting records as outlined in reference (a). On 4 December 2019, I received a response from
the agency requesting that I perfect my request per reference (b) and subsequently did so through
reference (¢) the same day.

In a response letter dated 6 January 2020 (Reference d), the Agency denied my request.

In paragraph 4(a) of reference (d), the Agency states: “The search for records in drafi format produced
records, however, an initial review of the records reveal that they contain information that is currently
excep! from release under FOIA exemption 5 U.S.C § 552(b)(5), which protects information that is
deliberative in nature and part of a decision making process and 5 U.S.C § 552(b)(6), which projects
information thai, if disclosed, would result in a clearly unwarranted invasion of personal privacy, as
releases made under the FOIA is a release to the general public at large. Therefore, the draft format
records are being withheld in their entirety.”

In paragraph 4(b) of reference (d), the agency states: “The search for records in final format produced
records, however, the individual records that fall into the final format category are all subsumed into the
drafi records identified above in paragraph 4.a. above, which are currently exempt from release in their
entirety. Therefore, the final format records are withheld in their entirety.”

In response to the Agencies claim that the requested records are except under FOIA exemption 5 U.S.C §
552(b)(5) the agency has described these documents as exempt in very broad terms and thus portions of





Subj: FOIA APPEAL - FREEDOM OF INFORMATION AND PRIVACY ACT REQUEST DON-
NAVY-2020002444

these documents are likely to be segregable. I submit that both the draft and final format records I have
requested are themselves, from the agencies point of view, classified as factual information as a whole or
contain content that is classified as such. I also argue that these “facts™ are not inextricably intertwined
with the deliberative processes and can be segregated and provided as requested. Additionally, the courts
have made it clear that Exemption 5 does not protect this factual material: “Virtually all of the courts that
have thus far applied Exemption 5 have recognized that it requires different ireatment for materials
reflecting deliberative or policy-making processes on the one hand, and purely factual, investigative
matters on the other” EPA v. Mink, 410 U.S. 73 (1973); “The deliberative process privilege typically
does not justify the withholding of purely factual material” Enviro Tech Intemnational, 371 F.3d at 374;
“The deliberative process privilege does not protect factual information even if such information is
contained in an otherwise protectable document, as long as the information is severable” Redland Soccer
Club, Inc. v. Department of the Army, 55 F.3d 827, 854 (3d Cir. 1995);

The Agencies duty to segregate ensures that they are not allowed to issue sweeping, generalized claims of
exemption for documents. The Agency is instead, supposed to describe which passages in a document
have been withheld, and under which exemption. Where an agency claims that it is unable to segregate
documents, the agency should describe what proportion of the information in a withheld document is non-
exempt and how that material is dispersed throughout the document. For the Agency to imply that FOIA
allows the withholding of entire documents merely because a portion may be exempt from disclosure,
overlooks entirely the "segregable portions” clause of the Act. “4ny reasonably segregable portion of a
record shall be provided to any person requesting such record after deletion of the portions which are
exempt... " 5U.8.C. § 552(b)

FOIA provides that if only portions of a requested file are exempted from release, the remainder must still
be released. I therefore request that I be provided with all non-exempt portions which are reasonably
segregable. I further request that you describe the deleted material in detail and specify the statutory basis
for the denial as well as your reasons for believing that the alleged statutory justification applies in this
instance.

In response to the Agencies claim that the requested records are except under FOIA exemption 5 U.S.C §
552(b)(6) Privacy Act... These documents contain, from the agencies point of view, factual information
about my employment and my actions as a federal employee. Given I personally requested this
information and provided verification of identity through both a “Notarized Affidavit of Identity” and
“Delectation under Penalty of Perjury”, I request that this information be released.

In the event this appeal is denied, the Agency is required to provide a written response describing the
reasons for the denial, names and titles of each person responsible for the denial, and the procedures
required to invoke judicial assistance in this matter. 5 U.S.C. § 552(a)(6)(ii)

I look forward to your determination regarding my appeal and thank you in advance for your assistance.

e

Stephen Barrow

Sincerely,






DEPARTMENT OF THE NAVY

OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

June 29, 2020

Griselda Bramham

(b) (6)

Dear Ms. Bramham:

You appealed from the February 12, 2020 action of Marine Corps Installations West/Marine Corps
Base Camp Pendleton, the Initial Denial Authority (IDA), on your January 24, 2020 Freedom of
Information Act (FOIA) request for a copy of a certain lareny report you identify in your request as
Report Number 19-02566.

The IDA properly referred part of your request to various Army activities because those activities,
and not the IDA, have cognizance over any records that may potentially be responsive to separate aspects
of your request. | note that the activities to which the request was referred are, in fact, U.S. government
entities (the IDA misstated this fact). The IDA also released responsive records (for those aspects of the
request that produced responsive records that fall under the cognizance of the IDA) to you, and indicated
in his letter that he had redacted personally idenfiable information in accordance with FOIA exemption
(b)(7)(C) (5 U.S.C. 8552(b)(7)(C)). The IDA also advised you of your administrative appeal rights.

Upon receipt of your appeal, personnel from my office coordinated with the IDA’s FOIA office and
determined that, in fact, no redactions had been made to the records released to you. Therefore, the IDA
made a full release to you of those responsive records that fall under the IDA;s cognizance. As a result,
the IDA has agreed to reconsider the matter to reach a definitive conclusion on it. Accordingly, I hereby
remand the matter to the IDA for reconsideration and, by copy of this decision, direct the IDA to render a
final decision forthwith.

I note, as an administrative matter, that a FOIA request such as yours is a private, not official, matter,
and that any such request and appeal releated thereto should not be sent via official correspondence
avenues.

As this is not a final agency action, the IDA will also provide appeal rights in his letter. Should you
wish to avail yourself of the right of appeal, you may do so within 89 days of the date of the IDA letter. If
you would like to seek dispute resolution services, you have the right to contact the Department of the
Navy's FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031, or christopher.a.julka@navy.mil.

Sincerely,
Isl Rickhard D. Zeigler

Richard D. Zeigler
Assistant to the General Counsel (FOIA)

Copy to: IDA



From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: Zeigler, Richard D CIV USN (USA); (b) (6) CIV USN OGC WASH DC (USA); (b) (6) CIV USN
COMNAVFACENGCOM DC (USA)

Subject: YOUR FOIA APPEAL

Date: Tuesday, June 9, 2020 8:24:26 AM

Mr. Brooks:

| am in receipt of your FOIA appeal. Upon receipt, | coordinated this matter with the FOIA
staff and Office of Counsel of Naval Facilities Engineering Command (the Initial Denial
Authority, or IDA). The IDA has determined that reconsideration is the appropriate course of
action. Accordingly, | hereby remand the matter, by copy of this email, to the IDA, and direct
the IDA to act upon your request forthwith.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to reconsider and take action on your request. Note that if you
consider the IDA’s final action to be adverse, you will have the opportunity to appeal to this
office within 90 days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil
mailto:abby.machalec@navy.mil

Zeigler, Richard D CIV USN (USA)

To: EOQIA GROUP

ce: MWNM:M CIV USN SWRNC (USA) (RG] IV USN (USA (DRG] CIV USN NSWC CRD BDA 1D (USA) [ NG -C1\- USN NAVSURFWARCEN COR CA (USAY
Subject: FOIA GROUP FOIA APPEALS -- RE

Date: Tuesday, July 28, 2020 1:20:39 PM

Ms. Santos:

I'am in receipt of the FOIA appeals listed here:

’ ” Tracking Number ” Type H Track H Requester H Assigned ‘ Due ” Status H Detail ‘
DON-NAVY-2020-010521 Appeal N/A Rose Santos 07/27/2020 08/24/2020 Assignment Determination
DON-NAVY-2020-010520 Appeal N/A Rose Santos 07/27/2020 08/24/2020 Assignment Determination
DON-NAVY-2020-010116 Appeal N/A Rose Santos 07/20/2020 08/17/2020 Assignment Determination
DON-NAVY-2020-010117 Appeal N/A Rose Santos 07/20/2020 08/17/2020 Assignment Determination
DON-NAVY-2020-010115 Appeal N/A Rose Santos 07/20/2020 08/17/2020 Assignment Determination

- - - Appeal N/A Rose Santos 07/20/2020 08/17/2020 Assignment Determination
- - - Appeal N/A Rose Santos 07/20/2020 08/17/2020 Assignment Determination

Note that these appeal numbers correspond to appeals created in response to the emails you sent this week. In each you included only a request number, so the appeal numbers above reflect the FOlAonline

appeal number corresponding to your various request numbers from your emails.

Upon receipt, | coordinated these matters with the FOIA staff for the Initial Denial Authority, or IDA, of each. | have determined that in each instance, the IDA is out of time. Accordingly, | hereby grant the

appeals insofar as they pertain to time, and remand them, by copy of this email, to the IDAs, and direct the IDAs to act upon your requests forthwith (typically within 30 days of this email).

Your appeals are closed.

| note that this remand does not imply any error by the IDAs. Rather, it is made for the sole purpose of allowing the IDAs to take action on your requests. Note that if you consider the IDA’s final action to be
adverse in any case, you will have the opportunity to appeal to this office within 90 days of the date of that action.

The IDAs will contact your directly with any further action, and if you have questions, you should contact the IDAs.

Finally, while normally you would receive a formal letter regarding this matter, current circumstances require that | take this action by email. You will receive no further notice of this action. Please reply to
confirm your receipt of this action.

Sincerely,
Richard D. Zeigler

Assista

nt to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com
mailto:richard.d.zeigler@navy.mil
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-010521&type=Appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-010520&type=Appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-010116&type=Appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-010117&type=Appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-010115&type=Appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-010067&type=Appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-010068&type=Appeal

From: Zeigler, Richard D CIV USN (USA)

To: EOIA GROUP

Cc: Zeigler, Richard D CIV USN (USA); [((YX®) CIV USN (USA)
Subject: FOIA APPEALS PERTAINING TO LAKEHURST (2020-010787 and 2020-010788)
Date: Tuesday, August 4, 2020 9:41:18 AM

Ms. Santos:

I am in receipt of subject FOIA appeals, which arise from your request as set forth in the FOIAOnline email at the
bottom of this email chain (but see August 3, 2020 email from Mr. Julka explaining that each now has a different
request number). Upon receipt, | coordinated this matter with the FOIA staff for NAWCAD Lakehurst (the Initial

Denial Authority, or IDA). | have determined that the IDA is out of time on both requests. Accordingly, | hereby

grant the appeals insofar as they pertain to time, remand them, by copy of this email, to the IDA, and direct the

IDA to act upon your requests forthwith (typically within 30 days of this email).

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole purpose of allowing
the IDA to take action on your request. Note that if you consider the IDA’s final action to be adverse, you will
have the opportunity to appeal to this office within 90 days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current circumstances require
that | take this action by email. You will receive no further notice of this action. Please reply to confirm your
receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From: Julka, Christopher A CIV USN DONCIO WASHINGTON DC (USA) <christopher.a.julka@navy.mil>
Sent: Monday, August 3, 2020 4:14 PM

To: Zeigler, Richard D CIV USN (USA) {(QX@) navy.mil>; FOIA GROUP <foia@foia.com>
Subject: RE: FOIA APPEALS PERTAINING TO LAKEHURST

Ms. Santos,

We have found requests DON-Navy-2020-007172 or DON-Navy-2020-007173. They have new tracking numbers: DON-
Navy-2020-009229 and DON-Navy-2020-009228, respectively. They have been reassigned to NAVAIR AD Lakehurst,
which appears to have responsive records. If you have any questions or concerns, do not hesitate to let me know.

Regards,

Christopher Julka

Freedom of Information Act (FOIA)

Policy Coordinator & Public Liaison
Department of the Navy

Office of the Chief Information Officer (OCIO)
christopher.a.julka@navy.mil

(703) 697-0031

From: Zeigler, Richard D CIV USN (USA) (X&) navy.mil>


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com
mailto:richard.d.zeigler@navy.mil

Sent: Tuesday, July 28, 2020 1:27 PM
To: FOIA GROUP <foia@foia.com>

Cc: Zeigler, Richard D CIV USN (USA) {(KG)) navy.mil>; Julka, Christopher A CIV USN DONCIO WASHINGTON
DC (USA) <christopher.a.julka@navy.mil>

Subject: FOIA APPEALS PERTAINING TO LAKEHURST

Ms. Santos:

While | was able to locate 2020-007171 in FOL, | was not able to locate 2020-007172 or 007173. Yet, below, you show

in your emails that FOL has acknowledged receipt of THESE EXACT NUMBERS. When | search under “Rose Santos,” for
the time period noted in the requests you identify, below, | get:

2020- Final Rose 04/27/2020 || 04/27/2020 || Richard D Closed
006974 || Disposition || Santos Zeigler
Notice

DON- Appeal Rose 04/22/2020 || 05/20/2020 || Richard D Closed
NAVY- Santos Zeigler
2020-
006974
DON- Appeal Rose 04/22/2020 || 05/20/2020 || Richard D Closed
NAVY- Santos Zeigler
2020-
006975
DON- Request Rose 04/27/2020 Assignment
NAVY- Santos Determination
2020-
007163
DON- Request Rose 04/27/2020 Closed
NAVY- Santos
2020-
007169
DON- Request Rose 04/27/2020 Assignment
NAVY- Santos Determination
2020-
007171
DON- Request Rose 04/27/2020 Closed
NAVY- Santos
2020-

717
DON- Final Rose 04/29/2020 || 04/29/2020 | Richard D Closed
NAVY- || Disposition || Santos Zeigler
2020- Notice
007266
DON- Request Rose 05/01/2020 (b) (6) Assignment



https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200427072944846&type=task
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200427072944846&type=task
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006974&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006974&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006974&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006974&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006975&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006975&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006975&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-006975&type=appeal
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007163&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007163&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007163&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007163&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007169&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007169&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007169&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007169&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007171&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007171&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007171&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007171&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007176&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007176&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007176&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007176&type=request
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200429074741837&type=task
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200429074741837&type=task
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200429074741837&type=task
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200429074741837&type=task
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007432&type=request

NAVY- Santos (b) (6) Determination
2020-

007432

DON- Final Rose 07/17/2020 | 07/17/2020 | {(JK(D)] Closed
NAVY- || Disposition || Santos

2020- Notice

007489

As you can see, 007171 is here, but not 007172 or 007173. So, even though you show in your email below that you
received acknowledgements, the FOL system does not currently show the existence of these requests.

| coordinated this with Chris Julka, the FOIA Public Liaison, as well as with the FOIA personnel at Lakehurst. They, like
me, could not locate these requests.

Therefore, | cannot create appeals, as | have no underlying request to support them. | created an appeal for 007171
(see 010521) and remanded it just today. However, | can do nothing further with the requests NOT appearing in
FOlAonline at this time.

V/R, RDZ

From: FOIA GROUP <foia@foia.com>

Sent: Saturday, July 25, 2020 2:50 PM

To: Zeigler, Richard D CIV USN (USA) {(QX@) navy.mil>; Julka, Christopher A CIV USN DONCIO WASHINGTON
DC (USA) <christopher.a.julka@navy.mil>

Subject: [Non-DoD Source] RE: FOIA APPEALS -- FOIA Request DON-NAVY-2020-007171 & DON-NAVY-2020-007172 &
DON-NAVY-2020-007171 Submitted

Good afternoon, it has been 3 months and your agency still has not acknowledged the subject requests (3). Therefore,
we hereby appeal the agency’s arbitrary and capricious failure to process the request in accordance with the FOIA
statues. Thank you.

Rose Santos
FOIA Group, Inc.

=A(b) (6)

From: admin@foiaonline.gov [mailto:admin@foiaonline.gov]
Sent: Monday, April 27, 2020 7:00 AM

To: FOIA GROUP <foia@foia.com>

Subject: FOIA Request DON-NAVY-2020-007171 Submitted

This message isto confirm your request submission to the FOIAonline application: View Request. Request
information is as follows:

o Tracking Number: DON-NAVY -2020-007171

Requester Name: Rose Santos

Date Submitted: 04/27/2020

Request Status: Submitted

Description: [Reference FGI# 68462] Relevant to N0017814D7603 Order 4Y 01, we seek [1] copy of


https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007432&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007432&type=request
https://foiaonline.gov/foiaonline/action/caseFile/submissionDetails?trackingNumber=DON-NAVY-2020-007432&type=request
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200717135648382&type=task
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200717135648382&type=task
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200717135648382&type=task
https://foiaonline.gov/foiaonline/action/closeout/closeCaseFileTask?trackingNumber=Task-20200717135648382&type=task
https://no-click.mil/?https://www.foiaonline.gov/foiaonline/action/public/submissionDetails?trackingNumber=DON-NAVY-2020-007171&type=request

Order 4Y 01 with SOW/PWS and all modifications

This message isto confirm your request submission to the FOIAonline application: View Request. Request
information is as follows:

o Tracking Number: DON-NAVY-2020-007172

Reguester Name: Rose Santos

Date Submitted: 04/27/2020

Request Status: Submitted

Description: [Reference FGI# 68463] Relevant to N0017804D4024 Order 4Y 02, we seek [1] copy of
Order 4Y 02 with SOW/PWS and all modifications

This message isto confirm your request submission to the FOIAonline application: View Request. Request
information is as follows:

Tracking Number: DON-NAVY -2020-007173

Reguester Name: Rose Santos

Date Submitted: 04/27/2020

Request Status: Submitted

Description: [Reference FGI# 68461] Relevant to N0017810D6325 Order 4Y 01, we seek [1] copy of
Order 4Y 01 with SOW/PWS and all modifications


https://no-click.mil/?https://www.foiaonline.gov/foiaonline/action/public/submissionDetails?trackingNumber=DON-NAVY-2020-007172&type=request
https://no-click.mil/?https://www.foiaonline.gov/foiaonline/action/public/submissionDetails?trackingNumber=DON-NAVY-2020-007173&type=request

From: EOIA GROUP

To: Zeigler, Richard D CIV USN (USA); Julka, Christopher A CIV USN DONCIO WASHINGTON DC (USA)
Subject: [Non-DoD Source] RE: FOIA APPEAL -- FOIA Request DON-NAVY-2020-004698 Modified

Date: Wednesday, July 15, 2020 3:32:08 PM

FOIA APPEAL

We respectfully submit this appeal due to the agency failure to provide any status on the subject
request. According to FOIAONLINE the request has never even been assigned yet, after 5 months.
PLEASE process this appeal.

Rose

Rose Santos
FOIA Group, Inc.

Bl (b) (6)

From: admin@foiaonline.gov [mailto:admin@foiaonline.gov]
Sent: Tuesday, February 18, 2020 9:02 AM

To: FOIA GROUP <foia@foia.com>

Subject: FOIA Request DON-NAVY-2020-004698 Modified

The FOIA request - DON-NAVY -2020-004698 description has been modified. Additional
detailsfor thisitem are as follows:

e Tracking Number: DON-NAVY -2020-004698

¢ Regquester: Rose Santos

e Submitted Date: 02/17/2020

o Description: [Reference FGI# 66056] Relevant to N5005414D 1408 we seek copies of
the following: MOD P0O00009 including the Supplemental Agreement


mailto:foia@foia.com
mailto:richard.d.zeigler@navy.mil
mailto:christopher.a.julka@navy.mil

From: Zeigler, Richard D CIV USN (USA)

To: FOIA GROUP

Ce: Zeigler, Richard D CIV USN (USA); (NG CIV USN (USA)
Subject: RE: FOIA APPEAL RE: FOIA Request DON-NAVY-2020-007177
Date: Monday, July 27, 2020 12:31:32 PM

Ms. Santos:

| am in receipt of subject FOIA appeal, which arises from your request as set forth in the
FOIAOnNline email at the bottom of this email chain. Upon receipt, | coordinated this matter
with the FOIA staff for NAVFACSW (the Initial Denial Authority, or IDA). | have determined
that the IDA is out of time. Accordingly, | hereby grant the appeal insofar as it pertains to
time, and remand the matter, by copy of this email, to the IDA, and direct the IDA to act upon
your request forthwith (typically within 30 days of this email).

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to take action on your request. Note that if you consider the
IDA’s final action to be adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From: FOIA GROUP <foia@foia.com>

Sent: Saturday, July 25, 2020 2:51 PM

To: Zeigler, Richard D CIV USN (USA) {(K®)] navy.mil>; Julka, Christopher A CIV USN
DONCIO WASHINGTON DC (USA) <christopher.a.julka@navy.mil>

Subject: [Non-DoD Source] RE: FOIA APPEAL RE: FOIA Request DON-NAVY-2020-007177

Good afternoon, it has been 3 months and your agency still has not acknowledged the subject
request. Therefore, we hereby appeal the agency’s arbitrary and capricious failure to process the
request in accordance with the FOIA statues. Thank you.

Rose Santos
FOIA Group, Inc.


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com
mailto:richard.d.zeigler@navy.mil

Sl (b) (6)

From: admin@foiaonline.gov [mailto:admin@foiaonline.gov]
Sent: Monday, April 27, 2020 1:30 PM

To: FOIA GROUP <foia@foia.com>

Subject: FOIA Request DON-NAVY-2020-007177 Modified

The FOIA request - DON-NAVY -2020-007177 description has been modified. Additiona
detailsfor thisitem are as follows:

e Tracking Number: DON-NAVY -2020-007177

e Requester: Rose Santos

e Submitted Date: 04/27/2020

o Description: [Reference FGI# 68452] Relevant to NAVFAC SOUTHWEST
N6247318B1617, we seek [1] copy of the awarded contract & SOW/PWS



From: Zeigler, Richard D CIV USN (USA)

To: FOIA GROUP

Ce: Zeigler, Richard D CIV USN (USA); (NG CIV USN (USA)
Subject: RE: FOIA APPEAL - FOIA Request DON-NAVY-2020-006729 Submitted
Date: Monday, July 27, 2020 12:33:19 PM

Ms. Santos:

| am in receipt of subject FOIA appeal, which arises from your request as set forth in the
FOIAOnNline email at the bottom of this email chain. Upon receipt, | coordinated this matter
with the FOIA staff for NAVFACSW (the Initial Denial Authority, or IDA). | have determined
that the IDA is out of time. Accordingly, | hereby grant the appeal insofar as it pertains to
time, and remand the matter, by copy of this email, to the IDA, and direct the IDA to act upon
your request forthwith (typically within 30 days of this email).

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to take action on your request. Note that if you consider the
IDA’s final action to be adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From: FOIA GROUP <foia@foia.com>

Sent: Saturday, July 25, 2020 3:00 PM

To: Zeigler, Richard D CIV USN (USA) {(K®)] navy.mil>; Julka, Christopher A CIV USN
DONCIO WASHINGTON DC (USA) <christopher.a.julka@navy.mil>

o(h) (6) CIV USN NAVFAC SW SAN CA (USA) [(DEG) navy.mil>

Subject: [Non-DoD Source] RE: FOIA APPEAL - FOIA Request DON-NAVY-2020-006729 Submitted
Good afternoon, it has been 3 months and your agency still has not acknowledged the subject
request. Therefore, we hereby appeal the agency’s arbitrary and capricious failure to process the

request in accordance with the FOIA statues. Thank you.

Rose Santos


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com
mailto:richard.d.zeigler@navy.mil

FOIA Group, Inc.

S (b) (6)

From: admin@foiaonline.gov [mailto:admin@foiaonline.gov]
Sent: Tuesday, April 14, 2020 4:40 PM

To: FOIA GROUP <foia@foia.com>

Subject: FOIA Request DON-NAVY-2020-006729 Submitted

This message is to confirm your request submission to the FOIAonline application: View
Request. Request information is as follows:

Tracking Number: DON-NAVY -2020-006729

Requester Name: Rose Santos

Date Submitted: 04/14/2020

Request Status: Submitted

Description: [Reference FGI# 68400] Relevant to NAVFAC SOUTHWEST contract
including SOW/PWS awarded for “AEC FY 18 P3677 KC46A ALTER B811
CORROSION CONTROL HANGAR”; the NAVY POC is{{s)X(®),

Contract Specialist [{()K(8)] (b) (6) navy.mil


https://no-click.mil/?https://www.foiaonline.gov/foiaonline/action/public/submissionDetails?trackingNumber=DON-NAVY-2020-006729&type=request
https://no-click.mil/?https://www.foiaonline.gov/foiaonline/action/public/submissionDetails?trackingNumber=DON-NAVY-2020-006729&type=request

From: Zeigler, Richard D CIV USN (USA)

To: FOIA GROUP

Ce: Zeigler, Richard D CIV USN (USA); (NG CIV USN (USA)
Subject: RE: FOIA APPEAL RE: FOIA Request DON-NAVY-2020-007177
Date: Monday, July 27, 2020 12:31:32 PM

Ms. Santos:

| am in receipt of subject FOIA appeal, which arises from your request as set forth in the
FOIAOnNline email at the bottom of this email chain. Upon receipt, | coordinated this matter
with the FOIA staff for NAVFACSW (the Initial Denial Authority, or IDA). | have determined
that the IDA is out of time. Accordingly, | hereby grant the appeal insofar as it pertains to
time, and remand the matter, by copy of this email, to the IDA, and direct the IDA to act upon
your request forthwith (typically within 30 days of this email).

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to take action on your request. Note that if you consider the
IDA’s final action to be adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From: FOIA GROUP <foia@foia.com>

Sent: Saturday, July 25, 2020 2:51 PM

To: Zeigler, Richard D CIV USN (USA) (XS} navy.mil>; Julka, Christopher A CIV USN
DONCIO WASHINGTON DC (USA) <christopher.a.julka@navy.mil>

Subject: [Non-DoD Source] RE: FOIA APPEAL RE: FOIA Request DON-NAVY-2020-007177

Good afternoon, it has been 3 months and your agency still has not acknowledged the subject
request. Therefore, we hereby appeal the agency’s arbitrary and capricious failure to process the
request in accordance with the FOIA statues. Thank you.

Rose Santos
FOIA Group, Inc.


mailto:richard.d.zeigler@navy.mil
mailto:foia@foia.com
mailto:richard.d.zeigler@navy.mil

Sl (b) (6)

From: admin@foiaonline.gov [mailto:admin@foiaonline.gov]
Sent: Monday, April 27, 2020 1:30 PM

To: FOIA GROUP <foia@foia.com>

Subject: FOIA Request DON-NAVY-2020-007177 Modified

The FOIA request - DON-NAVY -2020-007177 description has been modified. Additiona
detailsfor thisitem are as follows:

e Tracking Number: DON-NAVY -2020-007177

e Requester: Rose Santos

e Submitted Date: 04/27/2020

o Description: [Reference FGI# 68452] Relevant to NAVFAC SOUTHWEST
N6247318B1617, we seek [1] copy of the awarded contract & SOW/PWS



From: Zeigler, Richard D CIV USN (USA)

To: Zeigler, Richard D CIV USN (USA)

Subject: FW: Clarification requested - DON-NAVY-2020-004755

Date: Monday, August 24, 2020 12:31:22 PM

APPEAL WITHDRAWN

From: [(OXG) CIV USN NUWC DIV KPT WA (USA) {BXB) navy.mil>

Sent: Monday, August 24, 2020 11:04 AM

To: Zeigler, Richard D CIV USN (USA) (KB} navy.mil>

@H(b) (6) CIV USN NUWC DIV KPT WA (USA) {()X(®) navy.mil>
Subject: Fw: Clarification requested - DON-NAVY-2020-004755

From: FOIA GROUP <foia@foia.com>

Sent: Monday, August 24, 2020 7:29 AM

To: (9@ CIV USN NUWC DIV KPT WA (USA)

Cc: Julka, Christopher A CIV USN DONCIO WASHINGTON DC (USA); (K@) CIV USN NUWC

DIV KPT WA (USA)
Subject: [Non-DoD Source] RE: Clarification requested - DON-NAVY-2020-004755

(b) (6)
Hello and thanks for the prompt response. Please cancel this appeal. Have a great day and stay safe.

Jeff


mailto:richard.d.zeigler@navy.mil
mailto:richard.d.zeigler@navy.mil

From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: (b) (6) CIV (6) Zeigler, Richard D CIV USN (USA)
Subject: YOUR FOIA APPEAL

Date: Wednesday, June 24, 2020 11:49:50 AM

Attachments: FOIA GLINCOSKY EEO APPEAL.pdf

Mr. Glincosky:

| am in receipt of your FOIA appeal as set forth in the attachment. Upon receipt, | coordinated
this matter with the FOIA staff for MCI East/Camp Lejeune (the Initial Denial Authority, or IDA)
who agreed to reconsider the action taken in this case. Accordingly, | hereby remand the
matter and, by copy of this email to the IDA, direct the IDA to reconsider your request
forthwith.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to reconsider the action in light of all circumstances, including the
issues you raise in your letter of appeal. Note that if you consider the IDA’s action upon
reconsideration to be adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil
mailto:richard.d.zeigler@navy.mil

From;

To:

Suby:

3.

23 April 20

Mr. Robert C. Glincosky
940 Eton Drive
Jacksonville, NC 28546
Judge Advocate General

r

APPEAL OF DENIAL OF PRIVACY ACT REQUEST
DON-USMC-2020-006819

I am respectfully requesting appeal of denial of my Privacy Act Request DON-
USMC-2020-006819 dated 21 April 2020. I submitted a FCIA request on 26 Feb
2020 to MCB, Camp Leleune, NC requesting all information regarding
number/type of EEO complaints filed against the Family Housing Division, MCB,
Camp Leleune, NC from Jan 2015 thru December 2019. It was denied pursuant
to exemption (k) (2) of the Privacy Act of 1974 (5 U. 8. C. & 552a) and EEQOC
guidelines for Release of Information.

During my request process, I spoke to Mr. Charles Clements, MCIEAST, MCB
Camp Leleune, FOIA coordinator. Per our phone conversation, 16 April 2020, he
informed me there were three EEO complaints during the requested time period
and that he would honor my request. I stressed to him that [ was not interested in
names and understood all PII would necessarily be redacted to protect the privacy
of those individuals. My request was subsequently denied. I do not believe MCB
Camp LelJeune acted in good faith or in an appropriate manner and failed in their
duty to segregate and provide releasable information. I am asking for
reconsideration and release of all requested information.

Thank you in advance for your consideration. I may be reached at the following
# 910-355-3558 or email ecufam@icloud.com

R.C. Glincosky





MCIEAST-MCB CAMLEJO 5720.1
REPORTING REQUIREMENT DD-5720-25 ARAD

MCIEAST-MCB CAMLEJ

FREEDOM OF INFORMATION ACT/PRIVACY ACT REQUEST FORM
PRIVACY ACT STATEMENT

Information contsined on thts form Is maintained under the Systems of Records Notice NM05720-1 FOIA Request/Appesl Files and Tracking System
{April 2, 2008, 73 FR 17861} 5 U.5.C, 552, the Freedom of Informalion Acl, as amerded. AUTHORITY: 10U.8.C. 5013, Secretary of the Navy; 10 U.
S,C. 5041, Headquarters, Marine Corps; E.Q. 9397 (SSN); and Secrelary of lha Navy Inslruclion 5720.42F, Depariment of Ihe Navy Freedom of
Infarmation Act Program. PRINCIPLE: Individuats wha request access to Informalion under the pravisions of the Freedom of Information Act (FOIA) or
make an appeal under tha FOIA. PURPOSE: To frack, process, and coordinale Individual requests for access and amendment of personal records; to
procass appeals on denfals of requests for access or amendment (o personsl records; lo compite Inforrmation for reporis, and to ensure limely respanse
lo requesters. ROUTINE USE: In addition lo those disclosures generally permilted under 5 U.S.C. 552a(b} of the Privacy Acl, these records ar

Informaltion contained therein may specifically ba disclosed outside the DoD as pursuant lo 5 U.S.C. 552a(b){3). DISCLOSURE: MANDATORY for
computer matching.

MAILING ADDRESS: = For more information please visit: "y
Commandirng General TP ey ] Date REQUESTER completed this form:
Alin: G-1 (FOIA Coordinator) [LFOAserviceCenter | 26Feh20

Marine Corps Installations East-Marine Coips Base Camp Lejeune Dale Received:

PSC Box 20005

Camp Lejeune, NC 28542-0005 MCIEAST-MCB CAMLEJ20

You may return this requost by faxing it back at {810) 4511265 or
a-mall {o FOIA.MCIEAST@usmc.mil

FREEDOM OF INFORMATION ACT (FOIA) ROUTINE USE
Attomey/Environmental/investigation, PRIVACY ACT (PA) QOFFICIAL USE, Federal, Slale and local agency for
EI Military Pellce Incident Reparts periaining to |:| Personal information directly about EI clvil or criminal or for hifng, retention, Insurance
but not limited lo: assaull, breaking and the individual, SRB, OPM, FAP Company, accident report, securily clearance and
entering, drugs, domestic assaull, burglary contracl
and thaft)
| am vdlling 1o pay the fees above $156.00 for tha processing of my request in the amount of: (if required) Yyes
Case Information: (Print or type clearly) PMO Records Indicale:

Information requested: ] . [ cLeoc (stectronic Report) (] At Dacuments
{Describe information requested and where fo locate the information)
EEO complaints filed agninst Family Housing Division/Office from Jan 2015 thru Dec 2019.

Requester or Client's Name If ather than requesler): SSN: {required for seach)

MNamas of all persons involved: (if knovm)

Date of Incident (DD MMM YY) ; Location of Incidenl: Family Housing Office

Requester Contact informatlon: (Print or type clearly)

Rank: LT/RET Name: Robert Glincosky Uni/Qrganizalion;

Malling Address: (Required for processing) 940 Eton Drive

city: Jacksonville : State:NC Zip Code: 285346
Do you want to pick up the report or have It malled to you? [:] PICK UP MAILED D E-MAIL

(Requester's Name (PRINT)) (Phone Number)
GLINCOSKY.ROBERT.C. 1035279373 D5ty signalby GUKCOSKY ROBERT.C. 103327937

Date: 2010 0226 15:00:24 0500
{Slgnature of Requesier or agent)
(Signature required for processing)

"l declare under penalty of perjury under the laws of the United States of Amerlca that the foregoing is true and
correct”,

PLEASE NOTE: This office has twenty (20) working days in which to provide a response to a FOIA Request.
Depending on current workloads, information requested, dates and/or accidents elc...the response lime may vary.

MCIEAST-MCB CAMLEJNG-{/ADJ/5720.1/4  (#16)  PREVIOUS EDITIONS ARE OBSOLETE ADOBES.0






UNITED STATES MARINE CORPS
MARINE CORPS INSTALLATIONS EAST-MARINE CORPS BASE
PSC BOX 20005
CAMP LEJEUNE NC 28542-000%

5720
G-1/FOIA
17 Apr 2020

Robert Glincosky
940 Eton Dr.
Jacksonville, NC 28546

Dear Mr. Glincosky;

Subj: PRIVACY ACT REQUEST DON-USMC-2020-00661%

This letter is in response to your Privacy Act reguest dated February 13 &
26, 2020 in which you requested all information regarding number/type of EEO
complaints filed against Family Housing Office from 2015 thru 2015 and amended
to EEO complaints filed against Family Housing Division/Office from Jan 2015
thru Dec 201%. Your request was received in this office on February 26, 2020.

A search was conducted of the nonexampt Privacy Act System of Records
collection entitled Equal Employment Opportunity in the Federal Government
Complaint and Appeal Records (April 26, 2006, 71 FR 24704,

Accordingly, your request has been processed under provisions established under
the Privacy Act and guidelines of the Equal Employment Opportunity Commission
(EEOC) guidelines for Release of information. We are unable to grant you 3w
party access to these files pursuant to exemption (k) (2) of the Privacy Act of
1974 (5 U.5.C. § 552a) and EEOC guidelines for Release of information.

As this is a full denial of your request you are advised of your right to
appeal this determination. Your appeal should be addressed to the Judge
Advocate General (Code 14), 1322 Patterson Avenue SE, Suite 3000, Washington
Navy Yard, DC 20374-5066. Your appeal, if any, must be postmarked within 90
calendar days from the date of this letter and should include a copy of your
initial request, a copy of this letter, and a statement indicating why you
believe it should be granted. We recommend that your appeal and its envelope
both bear the notation “Freedom of Information Act/Privacy Act Appeal.”

You also have the right to seek assistance and/or dispute resolution
services from the Department of the Navy FOIA Public Liaison, Mr. Christopher
Julka, at Christopher.a.julkacnavy.mil or (703) 657-0031. You may alsa contact
the Office of Government Information Services for assistance and/or dispute
reselution at ogisinara.gov or 1-B877-684-6448. For more information online
about services provided by 0OGIS, please visit their website at
https://ogis.archives.qgov.

If you have any questions regarding this matter, please contact Mr. Charles
Clements at (910) 451-0800 between the hours of 0800 and 1600.

Sincerely,

W/ i

Deputy, Assistant Chief of staff, G-1





Glincosg, Robert C CIV USN NAVMEDCEN CLNC (USA)

From: Clements CIV Charles S <charles.clements@usmc.mil> on behalf of FOIA.MCIEAST
<FOIAMCIEAST@usmc.mil>

Sent: Thursday, April 16, 2020 11:07 AM

To: Carolyn Glincosky; Glincosky, Robert C CIV USN NAVMEDCEN CLNC (USA)

Subject: RE: [Non-DeD Source] FOIA

Good Marning Mr. Glincosky,
Is there a number | can give you a call at?
Thanks

Charles Clements

G-1, MCIEAST, MCB Camp Lejeune
Congressional Inquiry Coordinator
FOIA Coordinator

Privacy Act Manager

{910) 451-0600
Charles.clements@usmec.mil

"FOR OFFICIAL USE ONLY - PRIVACY SENSITIVE {(FOUO). Any misuse or unauthorized access may result in both civil and
criminal penalties.”

Information contained in this e-mail is protected under the Privacy Act of

1974 (as amended). Disclosure without consent is not authorized. Please

notify the sender if this e-mail is received in error. Please note that government e-mails are maintained as records and
may be disclosed.

--—-Original Message--——

From: Carolyn Glincosky <ecufam@icloud.com>
Sent: Monday, April 6, 2020 9:33 AM

To: FOIA.MCIEAST <FOIA.MCIEAST@usmc.mil>
Subject: [Non-DoD Source] FOIA

I requested information on all EEOQ complaints filed against Family Housing Division from June 2016 until December
2019. ! have not received the information requested to date. | am sure there has been ample time to gather this
information. | am aware of multiple complaints , Please advise when this information will be available.

R,
Robert Glincosky






Glincosﬂ, Robert C CIV USN NAVMEDCEN CLNC (USA)

From: Clements CIV Charies 5 <charles.clements@usme.mil>

Sent: Wednesday, April 8, 2020 7:40 AM

To: Glincosky, Robert C CIV USN NAVMEDCEN CLNC (USA); Carolyn Glincosky
Subject: RE: Your FOIA Request for EEQ reports

Good Morning Mr. Glincasky;

I've heard back from the EEQO Office. The system they use {IComplaints) came back online Sunday. I've been told | will
have the receive information on Friday, NLT than Monday. | will contact you when | get them.

Charles Clements

G-1, MCIEAST, MCB Camp Lejeune
Congressional Inquiry Coordinator
FOIA Coordinator

Privacy Act Manager

{910) 451-0600
Charles.clements@usmc.mil

"FOR OFFICIAL USE ONLY - PRIVACY SENSITIVE (FOUQ). Any misuse or unauthorized access may result in both civil and
criminal penalties.”

Information contained in this e-mail is protected under the Privacy Act of

1974 (as amended). Disclosure without consent is not authorized. Please

notify the sender if this e-mail is received in error. Please note that government e-mails are maintained as records and
may be disclosed.

-—~--Original Message-—---

From: Glincosky, Robert C CIV USN NAVMEDCEN CLNC (USA) <robert.c.glincosky.civ@mail.mil>
Sent: Tuesday, April 7, 2020 3:12 PM

To: Clements CIV Charles § <charles.clements@usmc.mil>

Subject: RE: Your FOIA Request for EEQ reparts

Mr. Clements,

Good morning. | have not received any recent feedback on my FOIA request. Please advise on request status.

R/,
Mr. Glincosky

-----Original Message-----

From: Clements CIV Charles S {mailto:charles.clements@usmc.mil]

Sent: Tuesday, March 3, 2020 8:02 AM

To: Glincosky, Robert C CIV USN NAVMEDCEN CLNC {USA) <robert.c.glincosky.civ@mail.mil>

Cc: Moore, Lyndon M CIV USMC MCI-EAST {USA) <lyndon.moore@usmc.mil>; Dean, Darcy D CIV USMC MCI-EAST (LISA)
<darcy.d.dean@usmc.mil>; Bednar CIV Noreen R <noreen.bednar@usmec.mil>

Subject: Your FOIA Request for EEO reports





Good Morning Mr. Glincosky;

I have been informed that the system (IComplaints) used to gather the information you requested will be down for the
next two weeks starting Fehruary 28, 2020.

As soon | have more information | will be in touch.

Sincerely

Charles Clements

G-1, MCIEAST, MCB Camp Lejeune
Congressional Inquiry Coordinator
FOIA Coordinator

Privacy Act Manager

{910) 451-0600

Charles.clements@usmc.mil

"FOR OFFICIAL USE ONLY - PRIVACY SENSITIVE {(FOUO). Any misuse or

unauthorized access may result in both civil and criminal penalties."

Information contained in this e-mail is protected under the Privacy Act of
1974 (as amended). Disclosure without consent is not authorized. Please
notify the sender if this e-mail is received in error. Please note that

government e-mails are maintained as records and may be disclosed.
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From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: (b) (6) (b) (6) CIV USN (USA); Zeigler, Richard D CIV USN (USA)
Subject: YOUR FOIA APPEAL

Date: Tuesday, April 7, 2020 1:11:36 PM

Attachments: v2 jmj030920 FOIA.pdf

EOIA.Pave-Tech.2019.11.26.RKH.pdf

Mr. Ho:

| am in receipt of your FOIA appeal as set forth in the attachment. Upon receipt, | coordinated
this matter with the FOIA staff for Naval Facilities Engineering Command, Southwest (the
Initial Denial Authority, or IDA), who agreed to reconsider the action taken in this case.
Accordingly, | hereby remand the matter and, by copy of this email to the IDA, direct the IDA
to reconsider your request forthwith.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to reconsider the action in light of all circumstances, including the
issues you raise in your letter of appeal. Note that if you consider the IDA’s action upon
reconsideration to be adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact your directly with any further action, and if you have questions, you
should contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil
mailto:richard.d.zeigler@navy.mil

i jason.jasper@gcinc.com
813.465.2365

1302 N. 19th Street, Tampa, FL 33605

March 9, 2020

Sherri Nickerson

Contracting Officer

Department of the Navy

Naval Facilities Engineering Command Southwest
Naval Air Station Fallon

4755 Pasture Road, Building 307

Fallon, NV 89496

Office of the General Counsel
Department of the Navy

720 Keanon Street, Room 214
Washington, D.C. 20374-5012
Attn: FOIA Appeals

RE: FOIA Answer for N62473-15-D-2441-0002 7/25 Runway at NAS Fallon, NV /
Request # DON-NAVY-2020-002293
SUBJECT: APPEAL OF WRONGFUL DENIAL OF REQUEST FOR INFORMATION

Dear Ms. Nickerson and Office of General Counsel:

This a follow up to and appeal of a Freedom of Information Act request. Please find the attached FOIA
request, dated November 26, 2019 (“November FOIA Request”). Granite reaffirms the demands therein.
Granite is in receipt of the Navy’s March 4, 2020 letter, SER#4758. In that letter, the Navy objects to
requests 1, 2, 5-12 of Granite’s November FOIA Request. The Navy complied with request 3 and ignored
request 4.

Referring to the information in the November FOIA Request, the Navy alleges that “much of it” is Pave-
Tech’s proprietary information and therefore not releasable. Even if “much of it” is proprietary, which
Granite does not concede, the implication is the other portion is not. Please immediately release what is
not considered proprietary. Those documents, which the Navy has not classified as being exempt, are being
unlawfully withheld.

Next, the Navy argues that the underlying Contract Task Order, which is the subject of the November FOIA

Request, is between the Navy and Pave-Tech, not the Navy and Granite. This is wholly irrelevant to a
FOIA request. Unless excluded, any and all documents in the Navy’s possession are subject to a FOIA
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1302 N. 19th Street, Tampa, FL 33605

request, regardless of their nature or to whom they relate. Only documents which fall under the following
nine exemptions can be withheld:

Information that is classified to protect national security.

Information related solely to the internal personnel rules and practices of an agency.
Information that is prohibited from disclosure by another federal law.

Trade secrets or commercial or financial information that is confidential or privileged.
Privileged communications within or between agencies.

Information that, if disclosed, would invade another individual’s personal privacy.
Information compiled for law enforcement purposes that satisfy certain conditions.
Information that concerns the supervision of financial institutions.

Geological information on wells.

© oo N~ WD RE

The Navy cites Exemption 4 above as its rationale to withhold the requested documents. However, the
requested categories of documentation do not fit into that exemption. Please immediately release the
requested documentation or specifically identify how and why the documents fit into Exemption 4. For
example, why would a payment or pay application be a trade secret or confidential? See requests 1 and 2.
How are documents and correspondence related to a deficiency a trade secret or otherwise confidential?
See requests 4 thru 8. How are mechanics lien releases or documents related to the Prompt Pay Act trade
secrets or confidential? See requests 9, 10 and 11. What documents related to project close-out are trade
secrets or confidential? See request 12. The Navy’s blanket refusal to comply with the November FOIA
Request is an egregious breach of the law. No rationale was provided, because no reasonable explanation
exists.

Granite reiterates its previous demands in its November FOIA Request. Granite is willing to pay all fees
up to $250 for the requested information. If compliance will cost more than $250, please immediately
contact me for approval. My contact information is made part of this letterhead. Please mail any and all
requested documents to Granite Construction Company, 1900 Glendale Ave., Sparks, NV 89431 (attention:
Ryan Ho). If you have any questions or concerns, do not hesitate to call me.

Sincerely,
Granite Construction Company

SN

Jason Jasper
Sr. Group Counsel

cc: Brian Dowd; Bobby Smart; Matt Cates; Ryan Ho
ATTACHMENTS (11/26/19 Granite FOIA Request; 3/4/20 Navy Answer to FOIA Request)
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GRANITE

November 26, 2019

VIA EMAIL DELIVERY
Abby Machalec

NAVFAC FOIA Officer
abby.machalec@navy.mil

Re:  Freedom of Information Act Request
Granite Construction Company
Project: FY16 RW 7/25 Airfield Repair Project
Prime Contract No.: N62473-15-D-2441-0002

In accordance with the Freedom of Information Act, 5 U.S.C. § 552, Granite Construction
Company (“Granite”) hereby requests that the Naval Facilities Engineering Command
(“NAVFAC”) produce copies of all documents or materials in NAVFAC’s possession pertaining
to a project in which Pave-Tech, Inc. (“Pave-Tech”) worked as the prime contractor to NAVFAC
to construct airport runways at Fallon Air Station (hereinafter “Project”), pursuant to prime
contract number N62473-15-D-2441-0002 between NAVFAC and Pave-Tech (“Prime Contract™).
The terms “document” and/or “material” include, but are not limited to, all notes, transcripts,
sketches, diagrams, memoranda, reports, photographs, videos, and/or correspondence relating to
the Project that were prepared by or submitted to NAVFAC.

1. All documents concerning applications for payment from Pave-Tech to NAVFAC
on the Project.

2. All documents concerning payments made by NAVFAC to Pave-Tech on the
Project.

3. All documents concerning modifications to the Prime Contract.

4. All documents identified as a Notification of Non-Compliance issued by NAVFAC
to Pave-Tech in accordance with section 01 45 00.00 20.1.16 of the Prime Contract.

5. All documents between Pave-Tech and NAVFAC regarding work performed on or
around September 16, 2017 on the portion of the Project known as Lot 7 including, but not limited
to, any efforts by Pave-Tech to negotiate payment therefor.

6. All documents from Pave-Tech to NAVFAC requesting NAVFAC’s Contracting
Officer take additional boring core samples of Lot 7 between the dates of September 16, 2017 and
September 26, 2017.

7. All correspondence from NAVFAC to Pave-Tech notifying Pave-Tech of a
deficiency in work performed on Lot 7 of the Project, as required by Section 32 12 15.13.1.2.1 of
the Prime Contract.

8. All documents identified as Pave-Tech’s schedule of values provided to NAVFAC
on the Project.

9 All documents identified as mechanic’s lien releases pertaining to payment for
Granite’s work on the Project.

10.  All correspondence to Granite, pursuant to the Federal Prompt Payment Act 31
U.S.C. 3905 et. seq. (“PPA”), allegedly satisfying the PPA’s requirement for notice of nonpayment
on the Project;

1900 Glendale Ave.
Sparks, NV 89431
Phone 775/358-8792
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11.  All correspondence from Pave-Tech to NAVFAC allegedly satisfying the PPA’s
requirement to inform NAVFAC of non-payment to Granite on the Project.
12. All documents concerning Project close-out documentation, if the Project has been

closed out.
We look forward to hearing from you within twenty (20) working days, pursuant to 5

U.S.C. § 552(a)(6)(A)(1). Thank you for your prompt attention to this matter.

Sincerely,
o
' /1 (Eévv\/

Ryan Ho

1900 Glendale Ave.
Sparks, Nevada 89431
(775) 358-8792

cc: via email

Brian Dowd, brian.dowd@gcinc.com
Bobby Smart, bobby.smart@gcinc.com
Jason Jasper, jason.jasper(@gcinc.com
Ben Gonzalez, bgonzalez@pave-tech.com

1900 Glendale Ave.
Sparks, NV 89431
Phone 775/358-8792






From: Zeigler, Richard D CIV USN (USA)

To: G
Cc: gb))(é) (b) (@) Zeialer. Richard D CIv UsN (UsA); (@) 1V QKB
Subject: Your FOIA Appeal of IDA action on your FOIA Request DON-USMC-2020-006211
Date: Tuesday, September 29, 2020 2:54:37 PM
Attachments: 20200928 - ARSF to Req (fnl) 20-6211.pdf

FOIA HOFFMAN TIME APP.docx
Mr. Hoffman:

| amin receipt of subject FOIA apped (attached), which arises from your
request as set forth in the FOIAOnline. Upon receipt, | coordinated this
matter with the FOIA staff for Headquarters Marine Corps (the Initial Denial
Authority, or IDA). | have determined that the IDA provided you with a
final response on September 28, 2020 (also attached). Accordingly, | hereby
close the appeal as moot.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil

DEPARTMENT OF THE NAVY
HEADQUARTERS UNITED STATES MARINE CORPS
3000 MARINE CORPS PENTAGON
WASHINGTON, DC 20350-3000

5720
ARSF-DJ
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SENT VIA EMAIL TO: CSUGEOJMH@GMAIL.COM
MR. JOSEPH HOFFMAN

8808 EMERSON PL

EVERETT WA 98208

Dear Mr. Hoffman:
SUBJECT: YOUR PRIVACY ACT (PA) REQUEST FILE NUMBER DON-USMC-2020-006211

This responds to your March 26, 2020, PA request for a copy of a “Marine Corps
Headquarters SSO Incident report” about yourself and “all related forms, files, notes, e-mail and
documents”. Your request was controlled under file number DON-USMC-2020-006211. We
apologize for the delay in processing and appreciate your patience.

We contacted the office of the Marine Corps Special Security Officer (SSO),
Headquarters Marine Corps, Intelligence Division, which provided the enclosed responsive
documents. Upon review, we have determined that these documents are releasable. Since you
requested records about yourself, we did not redact information pertaining to you from most of
the records, the ones retrieved from a Privacy Act System of Records. However, we have
withheld third parties’ names, signatures, and information that may tend to identify them to
protect their privacy.

The enclosed emails and their attachments were not retrieved from a Privacy Act System
of Records. Therefore, those records were processed pursuant to the FOIA (5 U.S.C. § 552) and,
specifically, FOIA exemptions (b)(6) and (b)(7)(C), which prohibit disclosure of personal
information when an individual’s privacy interest in it outweighs any public interest.
Additionally, portions of the document that contain pre-decisional advice, opinions or
recommendations have been withheld pursuant to FOIA exemption (b)(5), which protects
communications that are part of the deliberative process. The purpose for withholding such
recommendations is to encourage the free and candid exchange of opinions and advice during the
decision-making process. Lastly, exemption (b)(7)(F) protects records or information compiled
for law enforcement purposes when their disclosure could reasonably be expected to endanger
the life or physical safety of any individual.

If you have not done so already, we also recommend that you contact the Department of
Defense, Consolidated Adjudication Facility (DoDCAF), as they would have records regarding
your security clearance, clearance background investigations, eligibility and/or status. You may
write to them directly at: DoD Consolidated Adjudications Facility, Attn: Privacy Act Office,
600 10th St., Ft. Meade, MD 20755-5615. For more information, please visit their website at:
https://www.opm.gov/investigations/freedom-of-information-and-privacy-act-requests/.
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Although you requested expedited processing, the basis you provided did not demonstrate
the kind of compelling need required for us to place your request ahead of all the others that are
pending. Therefore, we denied your request on April 5, 2020. You also requested a waiver of all
fees. In this instance, there is no charge for processing your request, so the issue of fees is moot.

If you consider this an adverse determination, you may appeal to the Assistant to the
General Counsel (FOIA), Department of the Navy, Office of the General Counsel, 1000 Navy
Pentagon Room 5A532, Washington DC 20350-1000. Your appeal, if any, must be postmarked
within 90 calendar days from the date of this letter and should include a statement indicating why
you believe it should be granted.

You also have the right to seek assistance and/or dispute resolution services from the
Department of the Navy FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031 or
Christopher.a.julka@navy.mil. You may also contact the Office of Government Information
Services (OGIS) for assistance and/or dispute resolution at ogis@nara.gov or (877) 684-6448.
For more information online about services provided by OGIS, please visit their website at
https://ogis.archives.gov.

I am the official responsible for this determination. Should you have questions about this
action, please contact Ms. Deanna James of my staff at (703) 614-4008, via email to
hgmcfoia@usmc.mil, or fax at (703) 614-6287.

Sincerely,

%,@.\%

S. A. HUGHES
FOIA/PA Program Manager

Enclosures






[bookmark: _GoBack]								September 23, 2020

To: Department of the Navy

Office of the General Counsel

ATTN: FOIA APPEALS

1000 Navy Pentagon, 5A532

Washington, DC 20350-1000



From: Joseph M Hoffman

8808 Emerson Place

Everett, Washington 98208

Subj: DON-USMC-2020-006211 Overdue Response

I appeal to the Department of the Navy Office of General Counsel to release the records responsive to my DON-USMC 2020-006211 FOIA/PA request which was submitted over six months ago on March 26, 2020. See details below:

· Tracking Number: DON-USMC-2020-006211

· Requester Name: Mr. Joseph Hoffman

· Date Submitted: 03/26/2020

· Request Status: Submitted

· Description: In February 2016, I was hired by Mantech to work as a Contractor at Marine Corps Intelligence Activity West. On February 9, 2016, the Marine Corps HQ SSO submitted an Incident Report in JPAS (now NISS). I was not provided a copy of this incident report, which was used on November 4, 2019 by DCSA for LOJ Rationale //PERS DIS A & B // PS DIS A // CIRM DIS B and the Initial Ltr with specifics was sent via CAF Portal. I need a complete copy of the Marine Corps Headquarters SSO Incident report, with specifics (POC Charlene Baer, Tel: (703) 693-6005) and all related forms, files, notes, e-mail and documents to prepare my criminal complaint and legal defense pertaining to the HQMC SSO criminal, psychological and personal conduct allegations.

V/r,

[image: C:\Users\The Ancient of Days\Desktop\Misc. 2\misc\Sig.jpg]

Joseph M Hoffman  

Tel: 937-582-5339
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DEPARTMENT OF THE NAVY

OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

June 29, 2020

Via email to (@G R

Elbridge Z. Smith

Smith Himmelmann

Topa Financial Center, Suite 311
745 Fort Street

Honolulu, HI 96813

SUBJECT: FREEDOM OF INFORMATION ACT APPEAL DON-NAVY-2020-008540
Dear Mr. Smith:

This letter responds to your Freedom of Information Act (FOIA) appeal of May 11, 2020,
received in this office on June 2, 2020. You appeal the February 10, 2020, action of the Initial
Denial Authority’s (IDA), Marine Corps Base Hawaii, in response to your request. As noted, the
IDA provided his final, substantive determination on February 10, 2020, and in his letter advised
you of your right to appeal within 90 calendar days from the date of the letter. This advice is
consistent with both FOIA and Department of Defense regulations as set forth at 32 CFR
§286.11. See, https://www.govinfo.gov/content/pkg/CFR-2019-title32-vol2/xml/CFR-2019-
title32-vol2-part286.xml In this case, there is no evidence that your appeal was submitted in a
timely manner and, accordingly, it is rejected as untimely.

Sincerely,

(b) (6)

Diane M. Boyle
Deputy General Counsel

Copy to:
IDA


https://www.govinfo.gov/content/pkg/CFR-2019-title32-vol2/xml/CFR-2019-title32-vol2-part286.xml
https://www.govinfo.gov/content/pkg/CFR-2019-title32-vol2/xml/CFR-2019-title32-vol2-part286.xml

From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)
Cc: (b) (6) CIV_ USN COMNAVSEASYSCOM DC (USA); CIV USN
OMNAVSEASYSCOM (US); Zeigler, Richard D CIV USN (US

Subject: RE: DON-NAVY 2020-003091 Appeal
Date: Friday, March 6, 2020 7:51:00 AM
Mr. Reaves:

As you know from [{s)R( I’ s email, below, the Initial Denial Authority for your request has
undertaken another extensive search for responsive records. This was decided upon after
coordination among this office, NAVSEA, and the IDA. All concerned agreed that a remand to the
IDA and the IDA’s reconsideration (in order to conduct a new search) was the course of action that
best protected your rights under the FOIA. Accordingly, | hereby remand the matter, and, by copy of
this email to NAVSEA (and from NAVSEA to the IDA), | direct the IDA to complete the processing of
your request forthwith (typically within 20 working days of remand). | have closed your appeal.

If, following final action by the IDA upon this reconsideration, you wish to appeal, you may do so
within 90 days of the IDA’s final determination.

I note for the record that this remand is solely for the purposes of reconsideration by the IDA. It in
no way should be construed to suggest that the IDA has erred in any aspect of the request
processing.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)

From:([(JX(©®) CIV USN COMNAVSEASYSCOM (US) {{9)K(S)] navy.mil>
Sent: Thursday, March 5, 2020 2:37 PM

ILH(D) (6)

eH(b) (6) CIV USN COMNAVSEASYSCOM DC (USA) (KB navy.mil>;
Zeigler, Richard D CIV USN (USA) (KB navy.mil>

Subject: DON-NAVY 2020-003091 Appeal
Good afternoon Mr. Reaves,

At the direction of Mr. Rich Zeigler, with the Navy FOIA Appeals office, | am following up with you
regarding our continued search for responsive documents on the subject FOIA request. We wanted
to keep you informed that we have gone back to do a secondary search for any asbestos records on
the three ships. We have checked with the Industrial Operations Directorate again and they were
unable to identify any other records within that office as responsive to your request. We also had
our FOIA Coordinator at Naval Surface Warfare Center Panama City, the last location of the USS
McINERNEY and the USS HALYBURTON before they were decommissioned, however they could not
identify any asbestos records for either one of them. We are currently working with the FOIA
Coordinator at the Puget Sound Naval Shipyard and Intermediate Maintenance Facility for the USS


mailto:richard.d.zeigler@navy.mil

RODNEY M DAVIS, the last know location of the ship before it was decommissioned. Their first
search came back with no records and they are currently checking with the Records Manager to see
if they have anything in their archived files. As soon as we get that search completed we will get
you a final response to your appeal.

If you have any questions, please feel free to contact us.

Respectfully,

WIO)

Government Information Specialist
Naval Sea Systems Command

1333 Isaac Hull Ave, SE, Room IEII10
Washington Navy Yard, DC 20376

Phone (b) (6) - Email (b) (6) navy.mil



From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: Zeigler, Richard D CIV USN (USA)

Subject: FOIA APPEAL DON-NAVY-2020-009820 (ARISING FROM REQUEST DON-USMC-2020-007004)
Date: Tuesday, July 28, 2020 2:55:46 PM

Attachments: FOIA APPEAL DON-USMC-2020-007004 .docx

SlusherL (RE5) (Hiahliaghted) Redacted.pdf

Ms. Slusher:

| am in receipt of subject FOIA appeal, which arises from your request as
set forth in the FOIAOnline number identified above. Upon receipt, |
coordinated this matter with the FOIA staff for the Initial Denial

Authority, or IDA. The IDA has agreed to reconsider your request, in light
of the matters set forth in your appeal. Accordingly, | hereby remand this
matter, by copy of this email, to the IDA, and direct the IDA to act upon
your request forthwith (typically within 30 days of this email).

| note that this remand does not imply any error by the IDA. Rather, itis
made for the sole purpose of allowing the IDA to take action on your
request. Notethat if you consider the IDA's final action to be adverse,
you will have the opportunity to appeal to this office within 90 days of the
date of that action.

The IDA will contact your directly with any further action, and if you have
guestions, you should contact the IDA.

Finally, while normally you would receive aformal letter regarding this
matter, current circumstances require that | take this action by email. You
will receive no further notice of this action. Please reply to confirm your
receipt of thisaction.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil



Lisa D. Slusher

12 Menusa Drive, Oceanside, CA 92058 | 951-704-9620 | lisadslusher@gmail.com

6 July 2020

Department of the Navy

Office of General Counsel

1000 Navy Pentagon, Room 5A532

Washington, DC 20350-1000





Department of the Navy:



This letter shall serve as an appeal to Freedom of Information Act Case Number DON-USMC-2020-007004 as follows:



On April 22, 2020, I submitted a Freedom of Information Act (“FOIA”) requesting “any and all records, journal entries, handwritten notes, panel questionnaires, panel notes, interview notes, or any other records from the January 8, 2019 group panel interview of myself, Lisa Slusher, that took place at 1st Combat Engineer Battalion, Camp Pendleton, CA at approximately 1:45 p.m. on January 8, 2019.”  



The FOIA request was received and perfected on April 29, 2020 by the installation FOIA Coordinator, and assigned file number DON-USMC-2020-007004.  The request specifically asked for any “handwritten notes” of the members interview panel.  



A true and correct copy of the response dated 11 May 2020 is included with this correspondence. 



My request is partially denied.  The following reasons were given for the denial:



Pursuant to procedures established in Secretary of the Navy Instruction 5720.42G, our search for responsive records encompasses the enclosed documents.  Upon review of these records, it has been determined that portions are not subject to release and required redaction; therefore, your request is partially denied.



Exemption (b)(5) of the FOIA (5 U.S.C. § 552) protects inter-agency or intra-agency records which would not be available by law to a party other than an agency in litigation with the agency.  The requested documents are partially protected by the deliberative process privilege under exemption (b)(5) and is not releasable.



Exemption (b)(6) of the FOIA (5 U.S.C. § 552) prohibits the disclosure of information that would constitute a clearly unwarranted invasion of personal privacy.  The records reviewed contain personal information of individuals who have not consented to the release of their information on your request.



EXEMPTION (B)(6) OF THE FOIA

Personal privacy interests are protected by two provisions of the Freedom of Information Act, Exemptions 6 and 7(C).  Exemption 6 protects information about individuals in "personnel and medical files and similar files" when the disclosure of such information "would constitute a clearly unwarranted invasion of personal privacy."  Exemption 7(C) is limited to information compiled for law enforcement purposes, and protects personal information when disclosure "could reasonably be expected to constitute an unwarranted invasion of personal privacy."  Under both personal privacy exemptions of the FOIA, the concept of privacy not only encompasses that which is inherently private, but also includes an "individual's control of information concerning his or her person."



In order to determine whether Exemption 6 protects against disclosure, courts require that agencies engage in the following four-step analysis: first, determine whether the information at issue is a personnel, medical, or "similar" file; second, unwarranted invasion of personal privacy."; third, evaluate the requester's asserted FOIA public interest in disclosure; and finally, if there is a significant privacy interest in non-disclosure and a FOIA public interest in disclosure, balance those competing interests to determine whether disclosure "would constitute a clearly unwarranted invasion of personal privacy."  











THRESHOLD REQUIREMENT OF EXEMPTION 6

Information meets the threshold requirement of Exemption 6 if it is contained in "personnel and medical files and similar files."  Personnel and medical files are easily identified, but what constitutes a "similar file" was established by the Supreme Court in United States Department of State v. Washington Post Co.  There the Supreme Court held, based upon a review of the legislative history of the FOIA, that Congress intended the term "similar files" to be interpreted broadly, rather than narrowly.  The Court stated that the protection of an individual's privacy "surely was not intended to turn upon the label of the file which contains the damaging information."  Rather, the Court made clear that all information that "applies to a particular individual" meets the threshold requirement for Exemption 6 protection.  Conversely, the threshold of Exemption 6 has been found not to be satisfied when the information cannot be linked to a particular individual, or when the information pertains to federal government employees, but is "essentially business" in nature, rather than personal.



Once it has been determined that information meets the threshold requirement of Exemption 6, the next step of the analysis is to identify whether there is a significant privacy interest in the requested information and to ascertain the extent of that interest in nondisclosure.



PRIVACY INTEREST

In the landmark FOIA decision of United States Department of Justice v. Reporters Committee for Freedom of the Press, which governs all privacy-protection decision making under the FOIA, the Supreme Court stressed that "both the common law and the literal understandings of privacy encompass the individual's control of information concerning his or her person."  As the Court of Appeals for the District of Columbia Circuit has recognized, this concept of privacy "includes the prosaic (e.g., place of birth and date of marriage) as well as the intimate and potentially embarrassing."  It is important to note at the outset that the Supreme Court has declared that the privacy interest inherent in Exemption 6 "belongs to the individual, not the agency holding the information."  As such, Exemption 6 cannot be invoked to withhold from a requester information pertaining only to him or herself.  Furthermore, both the "author" and the "subject" of a file may possess cognizable privacy interests under Exemption 6.  





The D.C. Circuit has also emphasized the practical analytical point that under theFOIA's privacy-protection exemptions, "[t]he threat to privacy . . . need not be patent or obvious to be relevant."  At the same time, courts have found that the threat to privacy must be real rather than speculative.



EXPECTATIONS OF PRIVACY

In some instances, the disclosure of information might involve no invasion of privacy because, fundamentally, the information is of such a nature that little or no expectation of privacy exists.  



CONCLUSION

Although exemption (b)(6) of the FOIA (5 U.S.C. § 552) prohibits the disclosure of information that would constitute a clearly unwarranted invasion of personal privacy, my request does not seek any personally identifying information as the person's name, address, image, computer user ID, phone number, date of birth, criminal history, medical history, or social security number, which would therefore not constitute a clearly unwarranted invasion of personal privacy.



Further, my FOIA request is for “any and all records, journal entries, handwritten notes, panel questionnaires, panel notes, interview notes, or any other records from the January 8, 2019 group panel interview of myself, Lisa Slusher, that took place at 1st Combat Engineer Battalion, Camp Pendleton, CA at approximately 1:45 p.m. on January 8, 2019.”  Exemption 6 cannot be invoked to withhold from a requester, like myself, information pertaining only to him or herself.  



RELIEF REQUESTED

Based on the foregoing, I am requesting that the records be released pursuant to my original request.



V/r.



Lisa D. Slusher
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UNITED STATES MARINE CORPS
MARINE CORPS INSTALLATIONS WEST-MARINE CORPS BASE
BOX 555010
CAMP PENDLETON, CALIFORNIA 92055-5010

5720
SJA
11 May 20

Lisa D. Slusher
12 Menusa Drive
Oceanside, CA 92058

Dear Ms. Slusher:
SUBJECT: YOUR FREEDOM OF INFORMATION ACT CASE DON-USMC-2020-007004

This is a response to your Freedom of Information Act request for a copy of
a group panel interview documents. Your request was received and perfected on
April 29, 2020 by the installation FOIA Coordinator, and assigned file number
DON-USMC-2020-007004 .

Pursuant to procedures established in Secretary of the Navy Instruction
5720.42G, our search for responsive records encompasses the enclosed
documents. Upon review of these records, it has been determined that
portions are not subject to release and required redaction; therefore, your
request is partially denied.

Exemption (b)(5) of the FOIA (6 U.S.C. § 552) protects inter-agency or
intra-agency records which would not be available by law to a party other than
an agency in litigation with the agency. The requested documents are partially
protected by the deliberative process privilege under exemption (b)(5) and is
not releasable.

Exemption (b)(6) of the FOIA (5 U.S.C. 8 552) prohibits the disclosure of
information that would constitute a clearly unwarranted invasion of personal
privacy. The records reviewed contain personal information of individuals who
have not consented to the release of their information on your request.

In view of the above, you may consider this to be an adverse
determination that may be appealed to the Department of the Navy, Office of
the General Counsel (ATTN: FOIA APPEALS), 1000 Navy Pentagon, Room 5A532,
Washington, DC 20350-1000. Your appeal, if any, must be postmarked within 90
calendar days from the date of this letter and should include a copy of your
initial request, a copy of this letter, and a statement indicating why you
believe it should be granted. We recommend that your appeal and its envelope
both bear the notation “Freedom of Information Act Appeal.”

You also have the right to seek assistance and/or dispute resolution
services from the Marine Corps FOIA Public Liaison, Ms. Sally Hughes, at
hgmcfoia@usmc.mil or (703) 614-4008, and/or the Department of the Navy FOIA
Public Liaison, Mr. Christopher Julka, at Christopher.a.julka@navy.mil or
(703) 697-0031. You may also contact the Office of Government Information
Services for assistance and/or dispute resolution at ogis@nara.gov or 1-877-
684-6448. For more information online about services provided by 0GIS,
please visit their website at https://ogis.archives.gov.



mailto:hqmcfoia@usmc.mil
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There are no assessable fees associated with the processing of your
request. Any questions concerning this matter should be directed to the
Adjutant’s Office, MCIWEST-MCB CAMPEN at (760) 725-5218.

Sincerely,

WL Warahall

M. L. MARSHALL
Lieutenant Colonel, U.S. Marine Corps
Staff Judge Advocate
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MCCS Civilian Careers

Marine Corps Community Services | Serving Those Who Serve

Job Title DEPLOYMENT READINESS COORD NF4 (COMBAT ENGINEER BATTALION)
Job Posting ID 34776
Location MCB Camp Pendleton

S Job Opening | i

Position/Grade DEPLOYMENT READINESS COORD NF4 (HQ ELEMENT 1st MARDI|V, CEB)
MARINE & FAMILY

Location PROGRAMS Open Date 14 NOVEMBER 2018

Type of Appointment REGULAR FULLTIME Close Date 28 NOVEMBER 2018

Who May Apply ALL SOURCES Salary 40-45k

Hours of Operation MONDAY - FRIDAY 0730-1600 Hours may vary due to events, may work weekends and nights.

[ X ]Background Check [ IDrug Testing
[ JHealth Card Required Required [ ]Gun Control Position (DTP)

[ X JValid Driver's
License Required

umm

Marine Corps Community Services (MCCS) is looking for the best and brightest to join our Team!
MCCS is a comprehensive program that supports and enhances the quality of life for Marines, their
families, and others in the Marine Corps Community. We offer a team oriented environment
comprised of military personnel, civilian employees, contractors and volunteers who keep the
organization functioning smoothly and effectively. As a service-oriented organization, we never
waver in our commitment to our Corps.

This position is located at HQ ELEMENT 1st MARDIV, CEB . Candidates selected for this position
will serve as a DEPLOYMENT READINESS COORD NF4 for MCCS.






Major Duties

Reports to the unit Commander at the Colonel Level.

Oversees the Commander's Unit, Personal Family Readiness Program (UPFRP) for the designated
units. Serves as Subject Matter Expert for the UPFRP and supports its mission to aid individual
Marines in their responsibility to attain and maintain personal and family readiness by providing
command outreach and assistance. Support to families shall encompass Marines, spouses, children,
and designated parents/extended family members of Marines.

Plans, coordinates and executes administrative and logistical requirements, in partnership with the
Marine Corps Family Team Building staff, installation Marine and Family Services, or other applicable
entities, for UPFRP events such as pre-, during and post-deployment training. Delivers additional
briefs and presentations as directed by the Commander.

Develops and implements UPFRP communication plan of action and conducts proactive outreach,
rapport development and multi-faceted communication efforts to facilitate meaningful two-way
communication between the command and its Marines and families. Prepares and distributes official
communication to Marines and designated family members utilizing the Organization Communication
System (OCS). Provides current information pertaining to available resources designed to assist with
emerging challenges assaciated with mission requirements. Actively encourages family members to
use available resources and programs. Distributes marketing materials developed and provided by
HQMC and/or MCCS.

Remains abreast of current on- base and off-base resource offerings and communicates purpose and
extent of the family support programs to Marines and extended family members. Maintains contact
and coordination with MCCS (e.g., Directors of MCFTB and Marine and Family Services, Information
and Referral Specialists) and others regarding the effectiveness of MCCS programs and services.

Assists the Commander with volunteer appointments and/or removal. Coordinates the efforts of
Family Readiness Program Assistants by assigning and distributing work and providing guidance for
task completion. Validates and tracks volunteer service hours in coordination with the Installation
Volunteer Coordinator. Assists Commander with appropriate volunteer recognition.

Welcomes new families to the unit, establishing a relationship and providing information regarding the
command and available on-base and off-base resources. Supports activities that build unit cohesion
and a sense of community among the unit families.

Establishes and maintains liaison with DRCs within the same command to ensure Commander's

vision and intent is carried out. Assists in the development and implementation of subordinate
UPFRPs.

Analyzes and interprets Marine Corps Orders, policies, rules and regulations related to and governing
the UPFRP. Ensures the unit conforms to applicable guidance and regulations in the execution of the
UPFRP and remains ready to successfully undergo the scrutiny of higher-headquarters assessments.
Drafts unit specific policy and guidance as directed by the Commander.

Maintains direct contact with HQMC to provide specific UPFRP information for analysis, reporting,





and trend identification. Submits monthly data reports to HQMC.

Monitors and maintains non-appropriated fund allocations. Develops long range and short range cost
estimates for program funding requirements. Develops, monitors and maintains budget and spending
plan execution. May serve as the Responsible Officer for UPFRP expenses.

Assesses family readiness training and education needs of unit Marines and families, and
coordinates MCCS support to meet those needs. Establishes training schedules and coordinates
delivery of training. Maintains family readiness training documentation.

Provides World Class Customer Service with an emphasis on professionalism and courtesy. Assists
internal and external customers and communicates positively in a professional manner. Asks
questions to determine, verify and solve problems. Takes action to solve problems quickly. Alerts
the higher level supervisor or proper point of contact for help when problems arise. Adheres to
established standards of actively supporting the principles of the EEO program and prevention of
sexual harassment. Ensures OPSEC and Privacy Act compliance.

Performs other UPFRP related duties as assigned.

Qualifications

Bachelor’'s degree from an accredited college or university in a related field appropriate to the work of
position and three years of related miilitary family life experience; OR an appropriate combination of
education and experience which demonstrates a high degree of interpersonal communication and
analytical skills to adapt and respond to diverse situations unique to the military lifestyle; OR
appropriate experience that demonstrates that the applicant has acquired the knowledge, skills, and

abilities equivalent to that gained in the above. Clear understanding of the UPFRP's intent with
demonstrated knowledge of philosophies, policies and procedures governing the program.

Demonstrated skill to serve as a representative to provide command family readiness outreach,
support, and assistance to the Command's military personnel and their families, exercise sound
judgment and initiative in carrying out responsibilities. Ability to resolve situations as they arise, work
with wide latitude for independent action to ensure overall program effectiveness, provide sound
recommendations, and effectively use resources.

Must possess and demonstrate sound communication skills (oral and written), presentation skills,
interpersonal skills, and social poise. Must possess coalition building skills and sufficient experience
to effectively support families in crisis. Ability to use discretion to refer service and family members to

resources when appropriate. Must be detail-oriented, organized and adaptable. Eager learner and
positive attitude essential.

Must be a self-starter and possess the ability to establish realistic long and short-term goals and
objectives, set achievable deadlines and react quickly to changing priorities. Must possess strong
customer service skills and be able to tactfully communicate with all levels of the military and civilian
community. Must have ability to work both independently and within a dynamic team. Must have

ability to gather, assemble and analyze complex organizational information, draw conclusions and
devise solutions to problem areas.

Must have the skill to successfully manage the work of volunteers.

Operating knowledge of Microsoft Office software suites, web based applications, and creating,
maintaining, and manipulating databases.





Must be able to accommodate a fiexible work schedule to include weekend and nighttime hours.
Must be able to travel in order to support the UPFRP as directed by the Commander.

This is a white-collar position where occasional lifting up to 20 Ibs may be required.

Must be able to obtain and retain a Secret clearance as required (based on location).

How To Apply
All applications must be submitted online via the MCCS Careers website: WWW.USMC-MCCS.org/careers

Resumes/applications emailed or mailed will not be considered for this vacancy announcement. To be
considered for employment, the application or resume must be submitted online by 11:59 PM (EST) on the
closing date of the announcement.

Note: To check the status of your application or return to a previous or incomplete application,
log into your MCCS user account and review your application status.

Closing Statement

GENERAL INFORMATION: Applicants are assured of equal consideration regardiess of race, age, color,
religion, national origin, gender, GINA, political affiliation, membership or non-membership in an employee
organization, marital status, physical handicap which has no bearing on the ability to perform the duties of the
position. This agency provides reasonable accommodations to applicants with disabilities. If you need a
reasonable accommodation for any part of the application and hiring process, please notify the agency. The
decision on granting reasonable accommaodation will be on a case-by-case basis,

Itis Department of Navy (DON) policy to provide a workplace free of discrimination and retaliation. The DON
No Fear Act policy link is provided for your review; https://www.donhr.navy.mil/NoFearAct.asp.

As part of the employment process, the Human Resources Division may obtain a Declaration of Federal
Employment (OF306) or any other form specific to the position, state and local background checks and a
fingerprint report from the Federal Bureau of Investigation. Employment is contingent upon the successful
completion of a federal investigation as specified within the position description.

Direct Deposit of total NET pay is mandatory as a condition of employment for all appointments to positions
within MCCS.

Required Documents:
*Education/certification certificate(s), if applicable.
*If prior military, DD214 Member Copy

This activity is a Drug-free workplace. The use of illegal drugs by NAF employees, whether on or off duty,
cannot and will not be tolerated. Federal employees have a right to a safe and secure workplace, and Marines
sailors, and their family members have a right to a reliable and productive Federal workforce.





involuntarily separated members of the armed forces and eligible family members applying through the
Transition Assistance Program must submit a written request/statement {may be obtained from the MCCS
Human Resources Office) and present ID card with “TA" stamped in red on front of card.

INDIVIDUALS SELECTED FROM THIS ANNOUNCEMENT MAY BE CHANGED TO PART-TIME OR FULL-
TIME AT MANAGEMENT'S DISCRETION WITHOUT FURTHER COMPETITION.

ALL ONLINE APPLICATIONS MUST BE RECEIVED BY 1159PM EASTERN STANDARD TIME (EST) ON
THE CLOSING DATE LISTED IN THE JOB POSTING.





Lisa D. Slusher

Oceanside, CA 92058 (951) 704-9620 lisadslusher@gmail.com

Engaging, highly organized and detail-oriented professional with 20+ years experience providing exceptional customer service
and administrative support.  Creative problem solver with proven success in outreaching to build relationships within the
military community. Dedicated to connecting and empowering military spouses while connecting them to available resources.

Exceptionally skilled in interpersonal as well as professional communication. Known for ability to take initiative, utilize sound
judgment and adapt to any situation. Possess a high degree of interpersonal communication and analytical skills.
Knowledgeable in all aspects of military lifestyle and protocol. Focused on supporting the mission of the Marine Corps by
building commitment, raising morale, and increasing family readiness.

“Your selfless devotion of many hours helping families and attending FSSG Key Volunteer functions have greatly
enhanced the visibility and importance of the Marine Corps Spouses and dependents in our Company. Your help with
picnics, parties, and fundraisers have directly helped ensure that this Company is a family of Marines, which include not
only the Marine, but their spouses and children as well. Your uncommon enthusiasm, true Esprit de Corps, and tireless
initiative were always a breath of fresh air.” — Major D.Q. Egge

AREAS OF EXPERTISE |

* Leadership * Customer Service * Military Protocol * Organizational Structure
* Problem Solver * Detail-Oriented *  Microsoft Office Suite * Effective Communicator
CAREER HIGHLIGHTS |

ADMINISTRATION / PERSONAL DEVELOPMENT
*  Proven track record of utilizing resources wisely, networking effectively, and conducting presentations.
*  Planned and executed command and company level events.
*  Professional with a reputation for meeting the most challenging organizational goals and objectives.
*  Provided leadership and utilized management skills, which improved efficiency and enhanced overall productivity.

COMMUNICATION & CUSTOMER SERVICE

* Unwavering commitment to customer service, with the ability to buiki productive relationships and resolve complex
issues. Managed a high-volume workload within a deadline-driven environment.

» Exceeded expectations in all areas of customer service in a fast-paced environment under stressful situations resulting in
multiple exceptional performance awards.

» Comprehensive experience in Microsoft Office Suite.

* Confident, articulate, and professional speaking abilities and experience.

= Known for ability to build relationships and educate clients, resulting in client satisfaction and retention.

* Possess strong commitment to team environment dynamics with the ability to contribute expertise and follow leadership
directives at appropriate times.

* Productive and organized in both structured and independent working scenarios.

PROFESSIONAL EXPERIENCE |

PARALEGAL 2008 — Present
Camarata Law, Temecula, CA

. Prepare and draft motions, pleadings, judgments, statements, documents, and other correspondence (e.g., witness
affidavits, child support worksheets, responsive pleadings, etc.).

Maintain communication with clients throughout all phases of the litigation process.

Perform legal research.

Maintain attorney calendars and case files.

Schedule appointments, court appearances, and mediation/deposition hearings.

Prepare trial notebooks and provide assistance in trial settings

Manage a high-volume workload within a deadline-driven environment.
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PROPERTY MANAGER 2001 - 2005
Rancho Plaza Realty, Menifee, CA

Created and maintained client, tenant, and property databases.

Managed 86 residential homes in the County of Riverside.

Leased an average of 15 residential properties per month.

Advertised rental units and negotiated lease terms.

Performed tenant screenings.

Acted as a liaison between tenants and property owaers.

Collected rent on a monthly basis and handled late payments in a timely manner.

Maintained rental properties by addressing tenant complaints, completing repairs, contracting landscaping companies and
enforcing rules of occupancy.

Mentored and managed a cohesive property management and maintenance team.

FINANCIAL COUNSELOR 1999 - 2001
Fallbrook District Hospital, Fallbrook, CA

Made outbound calls to Medicare, Medicaid and private insurance companies to obtain healthcare benefit information.
Answered incoming calls from medical providers, recipients, and other entities in relation to insurance coverage.
Counseled patients on an individual level regarding their available benefits and associated co-pays and deductibles
according to the hospital contracts.

VOLUNTEER EXPERIENCE ]

KEY VOLUNTEER COORDINATOR, Camp Lejeune, North Carolina

Recognized success as KVC, with increased number of services provided and family participation from throughout all
areas of the battalion.
Increased family participation and morale by organizing family picnics, parties, and events on a zero budget.

KEY VOLUNTEER COORDINATOR, MCAS, Miramar, CA

Recognized success as KVC, with increased number of services provided and family participation from throughout all
areas of the battalion.

Provided support and assistance to the Command’s military personnel and their families.

Welcomed new families to the unit and provided information regarding the command and available on-base and off-base
resources.

Organized activities that built unit cohesion and a sense of community among the unit families.

EDUCATION/TRAINING !

Associate’s degree in Paralepal Studies — Florida Metropolitan University, Brandon, FL










From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: Zeigler, Richard D CIV USN (USA)

Subject: FOIA APPEAL DON-NAVY-2020-009820 (ARISING FROM REQUEST DON-USMC-2020-007004)
Date: Tuesday, July 28, 2020 2:55:46 PM

Attachments: FOIA APPEAL DON-USMC-2020-007004 .docx

SlusherL (RE5) (Hiahliaghted) Redacted.pdf

Ms. Slusher:

| am in receipt of subject FOIA appeal, which arises from your request as
set forth in the FOIAOnline number identified above. Upon receipt, |
coordinated this matter with the FOIA staff for the Initial Denial

Authority, or IDA. The IDA has agreed to reconsider your request, in light
of the matters set forth in your appeal. Accordingly, | hereby remand this
matter, by copy of this email, to the IDA, and direct the IDA to act upon
your request forthwith (typically within 30 days of this email).

| note that this remand does not imply any error by the IDA. Rather, itis
made for the sole purpose of allowing the IDA to take action on your
request. Notethat if you consider the IDA's final action to be adverse,
you will have the opportunity to appeal to this office within 90 days of the
date of that action.

The IDA will contact your directly with any further action, and if you have
guestions, you should contact the IDA.

Finally, while normally you would receive aformal letter regarding this
matter, current circumstances require that | take this action by email. You
will receive no further notice of this action. Please reply to confirm your
receipt of thisaction.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil



Lisa D. Slusher

12 Menusa Drive, Oceanside, CA 92058 | 951-704-9620 | lisadslusher@gmail.com

6 July 2020

Department of the Navy

Office of General Counsel

1000 Navy Pentagon, Room 5A532

Washington, DC 20350-1000





Department of the Navy:



This letter shall serve as an appeal to Freedom of Information Act Case Number DON-USMC-2020-007004 as follows:



On April 22, 2020, I submitted a Freedom of Information Act (“FOIA”) requesting “any and all records, journal entries, handwritten notes, panel questionnaires, panel notes, interview notes, or any other records from the January 8, 2019 group panel interview of myself, Lisa Slusher, that took place at 1st Combat Engineer Battalion, Camp Pendleton, CA at approximately 1:45 p.m. on January 8, 2019.”  



The FOIA request was received and perfected on April 29, 2020 by the installation FOIA Coordinator, and assigned file number DON-USMC-2020-007004.  The request specifically asked for any “handwritten notes” of the members interview panel.  



A true and correct copy of the response dated 11 May 2020 is included with this correspondence. 



My request is partially denied.  The following reasons were given for the denial:



Pursuant to procedures established in Secretary of the Navy Instruction 5720.42G, our search for responsive records encompasses the enclosed documents.  Upon review of these records, it has been determined that portions are not subject to release and required redaction; therefore, your request is partially denied.



Exemption (b)(5) of the FOIA (5 U.S.C. § 552) protects inter-agency or intra-agency records which would not be available by law to a party other than an agency in litigation with the agency.  The requested documents are partially protected by the deliberative process privilege under exemption (b)(5) and is not releasable.



Exemption (b)(6) of the FOIA (5 U.S.C. § 552) prohibits the disclosure of information that would constitute a clearly unwarranted invasion of personal privacy.  The records reviewed contain personal information of individuals who have not consented to the release of their information on your request.



EXEMPTION (B)(6) OF THE FOIA

Personal privacy interests are protected by two provisions of the Freedom of Information Act, Exemptions 6 and 7(C).  Exemption 6 protects information about individuals in "personnel and medical files and similar files" when the disclosure of such information "would constitute a clearly unwarranted invasion of personal privacy."  Exemption 7(C) is limited to information compiled for law enforcement purposes, and protects personal information when disclosure "could reasonably be expected to constitute an unwarranted invasion of personal privacy."  Under both personal privacy exemptions of the FOIA, the concept of privacy not only encompasses that which is inherently private, but also includes an "individual's control of information concerning his or her person."



In order to determine whether Exemption 6 protects against disclosure, courts require that agencies engage in the following four-step analysis: first, determine whether the information at issue is a personnel, medical, or "similar" file; second, unwarranted invasion of personal privacy."; third, evaluate the requester's asserted FOIA public interest in disclosure; and finally, if there is a significant privacy interest in non-disclosure and a FOIA public interest in disclosure, balance those competing interests to determine whether disclosure "would constitute a clearly unwarranted invasion of personal privacy."  











THRESHOLD REQUIREMENT OF EXEMPTION 6

Information meets the threshold requirement of Exemption 6 if it is contained in "personnel and medical files and similar files."  Personnel and medical files are easily identified, but what constitutes a "similar file" was established by the Supreme Court in United States Department of State v. Washington Post Co.  There the Supreme Court held, based upon a review of the legislative history of the FOIA, that Congress intended the term "similar files" to be interpreted broadly, rather than narrowly.  The Court stated that the protection of an individual's privacy "surely was not intended to turn upon the label of the file which contains the damaging information."  Rather, the Court made clear that all information that "applies to a particular individual" meets the threshold requirement for Exemption 6 protection.  Conversely, the threshold of Exemption 6 has been found not to be satisfied when the information cannot be linked to a particular individual, or when the information pertains to federal government employees, but is "essentially business" in nature, rather than personal.



Once it has been determined that information meets the threshold requirement of Exemption 6, the next step of the analysis is to identify whether there is a significant privacy interest in the requested information and to ascertain the extent of that interest in nondisclosure.



PRIVACY INTEREST

In the landmark FOIA decision of United States Department of Justice v. Reporters Committee for Freedom of the Press, which governs all privacy-protection decision making under the FOIA, the Supreme Court stressed that "both the common law and the literal understandings of privacy encompass the individual's control of information concerning his or her person."  As the Court of Appeals for the District of Columbia Circuit has recognized, this concept of privacy "includes the prosaic (e.g., place of birth and date of marriage) as well as the intimate and potentially embarrassing."  It is important to note at the outset that the Supreme Court has declared that the privacy interest inherent in Exemption 6 "belongs to the individual, not the agency holding the information."  As such, Exemption 6 cannot be invoked to withhold from a requester information pertaining only to him or herself.  Furthermore, both the "author" and the "subject" of a file may possess cognizable privacy interests under Exemption 6.  





The D.C. Circuit has also emphasized the practical analytical point that under theFOIA's privacy-protection exemptions, "[t]he threat to privacy . . . need not be patent or obvious to be relevant."  At the same time, courts have found that the threat to privacy must be real rather than speculative.



EXPECTATIONS OF PRIVACY

In some instances, the disclosure of information might involve no invasion of privacy because, fundamentally, the information is of such a nature that little or no expectation of privacy exists.  



CONCLUSION

Although exemption (b)(6) of the FOIA (5 U.S.C. § 552) prohibits the disclosure of information that would constitute a clearly unwarranted invasion of personal privacy, my request does not seek any personally identifying information as the person's name, address, image, computer user ID, phone number, date of birth, criminal history, medical history, or social security number, which would therefore not constitute a clearly unwarranted invasion of personal privacy.



Further, my FOIA request is for “any and all records, journal entries, handwritten notes, panel questionnaires, panel notes, interview notes, or any other records from the January 8, 2019 group panel interview of myself, Lisa Slusher, that took place at 1st Combat Engineer Battalion, Camp Pendleton, CA at approximately 1:45 p.m. on January 8, 2019.”  Exemption 6 cannot be invoked to withhold from a requester, like myself, information pertaining only to him or herself.  



RELIEF REQUESTED

Based on the foregoing, I am requesting that the records be released pursuant to my original request.



V/r.



Lisa D. Slusher
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UNITED STATES MARINE CORPS
MARINE CORPS INSTALLATIONS WEST-MARINE CORPS BASE
BOX 555010
CAMP PENDLETON, CALIFORNIA 92055-5010

5720
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11 May 20

Lisa D. Slusher
12 Menusa Drive
Oceanside, CA 92058

Dear Ms. Slusher:
SUBJECT: YOUR FREEDOM OF INFORMATION ACT CASE DON-USMC-2020-007004

This is a response to your Freedom of Information Act request for a copy of
a group panel interview documents. Your request was received and perfected on
April 29, 2020 by the installation FOIA Coordinator, and assigned file number
DON-USMC-2020-007004 .

Pursuant to procedures established in Secretary of the Navy Instruction
5720.42G, our search for responsive records encompasses the enclosed
documents. Upon review of these records, it has been determined that
portions are not subject to release and required redaction; therefore, your
request is partially denied.

Exemption (b)(5) of the FOIA (6 U.S.C. § 552) protects inter-agency or
intra-agency records which would not be available by law to a party other than
an agency in litigation with the agency. The requested documents are partially
protected by the deliberative process privilege under exemption (b)(5) and is
not releasable.

Exemption (b)(6) of the FOIA (5 U.S.C. 8 552) prohibits the disclosure of
information that would constitute a clearly unwarranted invasion of personal
privacy. The records reviewed contain personal information of individuals who
have not consented to the release of their information on your request.

In view of the above, you may consider this to be an adverse
determination that may be appealed to the Department of the Navy, Office of
the General Counsel (ATTN: FOIA APPEALS), 1000 Navy Pentagon, Room 5A532,
Washington, DC 20350-1000. Your appeal, if any, must be postmarked within 90
calendar days from the date of this letter and should include a copy of your
initial request, a copy of this letter, and a statement indicating why you
believe it should be granted. We recommend that your appeal and its envelope
both bear the notation “Freedom of Information Act Appeal.”

You also have the right to seek assistance and/or dispute resolution
services from the Marine Corps FOIA Public Liaison, Ms. Sally Hughes, at
hgmcfoia@usmc.mil or (703) 614-4008, and/or the Department of the Navy FOIA
Public Liaison, Mr. Christopher Julka, at Christopher.a.julka@navy.mil or
(703) 697-0031. You may also contact the Office of Government Information
Services for assistance and/or dispute resolution at ogis@nara.gov or 1-877-
684-6448. For more information online about services provided by 0GIS,
please visit their website at https://ogis.archives.gov.



mailto:hqmcfoia@usmc.mil

mailto:Christopher.a.julka@navy.mil

mailto:ogis@nara.gov

https://ogis.archives.gov/
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There are no assessable fees associated with the processing of your
request. Any questions concerning this matter should be directed to the
Adjutant’s Office, MCIWEST-MCB CAMPEN at (760) 725-5218.

Sincerely,

WL Warahall

M. L. MARSHALL
Lieutenant Colonel, U.S. Marine Corps
Staff Judge Advocate
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MCCS Civilian Careers

Marine Corps Community Services | Serving Those Who Serve

Job Title DEPLOYMENT READINESS COORD NF4 (COMBAT ENGINEER BATTALION)
Job Posting ID 34776
Location MCB Camp Pendleton

S Job Opening | i

Position/Grade DEPLOYMENT READINESS COORD NF4 (HQ ELEMENT 1st MARDI|V, CEB)
MARINE & FAMILY

Location PROGRAMS Open Date 14 NOVEMBER 2018

Type of Appointment REGULAR FULLTIME Close Date 28 NOVEMBER 2018

Who May Apply ALL SOURCES Salary 40-45k

Hours of Operation MONDAY - FRIDAY 0730-1600 Hours may vary due to events, may work weekends and nights.

[ X ]Background Check [ IDrug Testing
[ JHealth Card Required Required [ ]Gun Control Position (DTP)

[ X JValid Driver's
License Required

umm

Marine Corps Community Services (MCCS) is looking for the best and brightest to join our Team!
MCCS is a comprehensive program that supports and enhances the quality of life for Marines, their
families, and others in the Marine Corps Community. We offer a team oriented environment
comprised of military personnel, civilian employees, contractors and volunteers who keep the
organization functioning smoothly and effectively. As a service-oriented organization, we never
waver in our commitment to our Corps.

This position is located at HQ ELEMENT 1st MARDIV, CEB . Candidates selected for this position
will serve as a DEPLOYMENT READINESS COORD NF4 for MCCS.






Major Duties

Reports to the unit Commander at the Colonel Level.

Oversees the Commander's Unit, Personal Family Readiness Program (UPFRP) for the designated
units. Serves as Subject Matter Expert for the UPFRP and supports its mission to aid individual
Marines in their responsibility to attain and maintain personal and family readiness by providing
command outreach and assistance. Support to families shall encompass Marines, spouses, children,
and designated parents/extended family members of Marines.

Plans, coordinates and executes administrative and logistical requirements, in partnership with the
Marine Corps Family Team Building staff, installation Marine and Family Services, or other applicable
entities, for UPFRP events such as pre-, during and post-deployment training. Delivers additional
briefs and presentations as directed by the Commander.

Develops and implements UPFRP communication plan of action and conducts proactive outreach,
rapport development and multi-faceted communication efforts to facilitate meaningful two-way
communication between the command and its Marines and families. Prepares and distributes official
communication to Marines and designated family members utilizing the Organization Communication
System (OCS). Provides current information pertaining to available resources designed to assist with
emerging challenges assaciated with mission requirements. Actively encourages family members to
use available resources and programs. Distributes marketing materials developed and provided by
HQMC and/or MCCS.

Remains abreast of current on- base and off-base resource offerings and communicates purpose and
extent of the family support programs to Marines and extended family members. Maintains contact
and coordination with MCCS (e.g., Directors of MCFTB and Marine and Family Services, Information
and Referral Specialists) and others regarding the effectiveness of MCCS programs and services.

Assists the Commander with volunteer appointments and/or removal. Coordinates the efforts of
Family Readiness Program Assistants by assigning and distributing work and providing guidance for
task completion. Validates and tracks volunteer service hours in coordination with the Installation
Volunteer Coordinator. Assists Commander with appropriate volunteer recognition.

Welcomes new families to the unit, establishing a relationship and providing information regarding the
command and available on-base and off-base resources. Supports activities that build unit cohesion
and a sense of community among the unit families.

Establishes and maintains liaison with DRCs within the same command to ensure Commander's

vision and intent is carried out. Assists in the development and implementation of subordinate
UPFRPs.

Analyzes and interprets Marine Corps Orders, policies, rules and regulations related to and governing
the UPFRP. Ensures the unit conforms to applicable guidance and regulations in the execution of the
UPFRP and remains ready to successfully undergo the scrutiny of higher-headquarters assessments.
Drafts unit specific policy and guidance as directed by the Commander.

Maintains direct contact with HQMC to provide specific UPFRP information for analysis, reporting,





and trend identification. Submits monthly data reports to HQMC.

Monitors and maintains non-appropriated fund allocations. Develops long range and short range cost
estimates for program funding requirements. Develops, monitors and maintains budget and spending
plan execution. May serve as the Responsible Officer for UPFRP expenses.

Assesses family readiness training and education needs of unit Marines and families, and
coordinates MCCS support to meet those needs. Establishes training schedules and coordinates
delivery of training. Maintains family readiness training documentation.

Provides World Class Customer Service with an emphasis on professionalism and courtesy. Assists
internal and external customers and communicates positively in a professional manner. Asks
questions to determine, verify and solve problems. Takes action to solve problems quickly. Alerts
the higher level supervisor or proper point of contact for help when problems arise. Adheres to
established standards of actively supporting the principles of the EEO program and prevention of
sexual harassment. Ensures OPSEC and Privacy Act compliance.

Performs other UPFRP related duties as assigned.

Qualifications

Bachelor’'s degree from an accredited college or university in a related field appropriate to the work of
position and three years of related miilitary family life experience; OR an appropriate combination of
education and experience which demonstrates a high degree of interpersonal communication and
analytical skills to adapt and respond to diverse situations unique to the military lifestyle; OR
appropriate experience that demonstrates that the applicant has acquired the knowledge, skills, and

abilities equivalent to that gained in the above. Clear understanding of the UPFRP's intent with
demonstrated knowledge of philosophies, policies and procedures governing the program.

Demonstrated skill to serve as a representative to provide command family readiness outreach,
support, and assistance to the Command's military personnel and their families, exercise sound
judgment and initiative in carrying out responsibilities. Ability to resolve situations as they arise, work
with wide latitude for independent action to ensure overall program effectiveness, provide sound
recommendations, and effectively use resources.

Must possess and demonstrate sound communication skills (oral and written), presentation skills,
interpersonal skills, and social poise. Must possess coalition building skills and sufficient experience
to effectively support families in crisis. Ability to use discretion to refer service and family members to

resources when appropriate. Must be detail-oriented, organized and adaptable. Eager learner and
positive attitude essential.

Must be a self-starter and possess the ability to establish realistic long and short-term goals and
objectives, set achievable deadlines and react quickly to changing priorities. Must possess strong
customer service skills and be able to tactfully communicate with all levels of the military and civilian
community. Must have ability to work both independently and within a dynamic team. Must have

ability to gather, assemble and analyze complex organizational information, draw conclusions and
devise solutions to problem areas.

Must have the skill to successfully manage the work of volunteers.

Operating knowledge of Microsoft Office software suites, web based applications, and creating,
maintaining, and manipulating databases.





Must be able to accommodate a fiexible work schedule to include weekend and nighttime hours.
Must be able to travel in order to support the UPFRP as directed by the Commander.

This is a white-collar position where occasional lifting up to 20 Ibs may be required.

Must be able to obtain and retain a Secret clearance as required (based on location).

How To Apply
All applications must be submitted online via the MCCS Careers website: WWW.USMC-MCCS.org/careers

Resumes/applications emailed or mailed will not be considered for this vacancy announcement. To be
considered for employment, the application or resume must be submitted online by 11:59 PM (EST) on the
closing date of the announcement.

Note: To check the status of your application or return to a previous or incomplete application,
log into your MCCS user account and review your application status.

Closing Statement

GENERAL INFORMATION: Applicants are assured of equal consideration regardiess of race, age, color,
religion, national origin, gender, GINA, political affiliation, membership or non-membership in an employee
organization, marital status, physical handicap which has no bearing on the ability to perform the duties of the
position. This agency provides reasonable accommodations to applicants with disabilities. If you need a
reasonable accommodation for any part of the application and hiring process, please notify the agency. The
decision on granting reasonable accommaodation will be on a case-by-case basis,

Itis Department of Navy (DON) policy to provide a workplace free of discrimination and retaliation. The DON
No Fear Act policy link is provided for your review; https://www.donhr.navy.mil/NoFearAct.asp.

As part of the employment process, the Human Resources Division may obtain a Declaration of Federal
Employment (OF306) or any other form specific to the position, state and local background checks and a
fingerprint report from the Federal Bureau of Investigation. Employment is contingent upon the successful
completion of a federal investigation as specified within the position description.

Direct Deposit of total NET pay is mandatory as a condition of employment for all appointments to positions
within MCCS.

Required Documents:
*Education/certification certificate(s), if applicable.
*If prior military, DD214 Member Copy

This activity is a Drug-free workplace. The use of illegal drugs by NAF employees, whether on or off duty,
cannot and will not be tolerated. Federal employees have a right to a safe and secure workplace, and Marines
sailors, and their family members have a right to a reliable and productive Federal workforce.





involuntarily separated members of the armed forces and eligible family members applying through the
Transition Assistance Program must submit a written request/statement {may be obtained from the MCCS
Human Resources Office) and present ID card with “TA" stamped in red on front of card.

INDIVIDUALS SELECTED FROM THIS ANNOUNCEMENT MAY BE CHANGED TO PART-TIME OR FULL-
TIME AT MANAGEMENT'S DISCRETION WITHOUT FURTHER COMPETITION.

ALL ONLINE APPLICATIONS MUST BE RECEIVED BY 1159PM EASTERN STANDARD TIME (EST) ON
THE CLOSING DATE LISTED IN THE JOB POSTING.





Lisa D. Slusher

Oceanside, CA 92058 (951) 704-9620 lisadslusher@gmail.com

Engaging, highly organized and detail-oriented professional with 20+ years experience providing exceptional customer service
and administrative support.  Creative problem solver with proven success in outreaching to build relationships within the
military community. Dedicated to connecting and empowering military spouses while connecting them to available resources.

Exceptionally skilled in interpersonal as well as professional communication. Known for ability to take initiative, utilize sound
judgment and adapt to any situation. Possess a high degree of interpersonal communication and analytical skills.
Knowledgeable in all aspects of military lifestyle and protocol. Focused on supporting the mission of the Marine Corps by
building commitment, raising morale, and increasing family readiness.

“Your selfless devotion of many hours helping families and attending FSSG Key Volunteer functions have greatly
enhanced the visibility and importance of the Marine Corps Spouses and dependents in our Company. Your help with
picnics, parties, and fundraisers have directly helped ensure that this Company is a family of Marines, which include not
only the Marine, but their spouses and children as well. Your uncommon enthusiasm, true Esprit de Corps, and tireless
initiative were always a breath of fresh air.” — Major D.Q. Egge

AREAS OF EXPERTISE |

* Leadership * Customer Service * Military Protocol * Organizational Structure
* Problem Solver * Detail-Oriented *  Microsoft Office Suite * Effective Communicator
CAREER HIGHLIGHTS |

ADMINISTRATION / PERSONAL DEVELOPMENT
*  Proven track record of utilizing resources wisely, networking effectively, and conducting presentations.
*  Planned and executed command and company level events.
*  Professional with a reputation for meeting the most challenging organizational goals and objectives.
*  Provided leadership and utilized management skills, which improved efficiency and enhanced overall productivity.

COMMUNICATION & CUSTOMER SERVICE

* Unwavering commitment to customer service, with the ability to buiki productive relationships and resolve complex
issues. Managed a high-volume workload within a deadline-driven environment.

» Exceeded expectations in all areas of customer service in a fast-paced environment under stressful situations resulting in
multiple exceptional performance awards.

» Comprehensive experience in Microsoft Office Suite.

* Confident, articulate, and professional speaking abilities and experience.

= Known for ability to build relationships and educate clients, resulting in client satisfaction and retention.

* Possess strong commitment to team environment dynamics with the ability to contribute expertise and follow leadership
directives at appropriate times.

* Productive and organized in both structured and independent working scenarios.

PROFESSIONAL EXPERIENCE |

PARALEGAL 2008 — Present
Camarata Law, Temecula, CA

. Prepare and draft motions, pleadings, judgments, statements, documents, and other correspondence (e.g., witness
affidavits, child support worksheets, responsive pleadings, etc.).

Maintain communication with clients throughout all phases of the litigation process.

Perform legal research.

Maintain attorney calendars and case files.

Schedule appointments, court appearances, and mediation/deposition hearings.

Prepare trial notebooks and provide assistance in trial settings

Manage a high-volume workload within a deadline-driven environment.
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Lisa D. Slusher Page 2

PROPERTY MANAGER 2001 - 2005
Rancho Plaza Realty, Menifee, CA

Created and maintained client, tenant, and property databases.

Managed 86 residential homes in the County of Riverside.

Leased an average of 15 residential properties per month.

Advertised rental units and negotiated lease terms.

Performed tenant screenings.

Acted as a liaison between tenants and property owaers.

Collected rent on a monthly basis and handled late payments in a timely manner.

Maintained rental properties by addressing tenant complaints, completing repairs, contracting landscaping companies and
enforcing rules of occupancy.

Mentored and managed a cohesive property management and maintenance team.

FINANCIAL COUNSELOR 1999 - 2001
Fallbrook District Hospital, Fallbrook, CA

Made outbound calls to Medicare, Medicaid and private insurance companies to obtain healthcare benefit information.
Answered incoming calls from medical providers, recipients, and other entities in relation to insurance coverage.
Counseled patients on an individual level regarding their available benefits and associated co-pays and deductibles
according to the hospital contracts.

VOLUNTEER EXPERIENCE ]

KEY VOLUNTEER COORDINATOR, Camp Lejeune, North Carolina

Recognized success as KVC, with increased number of services provided and family participation from throughout all
areas of the battalion.
Increased family participation and morale by organizing family picnics, parties, and events on a zero budget.

KEY VOLUNTEER COORDINATOR, MCAS, Miramar, CA

Recognized success as KVC, with increased number of services provided and family participation from throughout all
areas of the battalion.

Provided support and assistance to the Command’s military personnel and their families.

Welcomed new families to the unit and provided information regarding the command and available on-base and off-base
resources.

Organized activities that built unit cohesion and a sense of community among the unit families.

EDUCATION/TRAINING !

Associate’s degree in Paralepal Studies — Florida Metropolitan University, Brandon, FL










DEPARTMENT OF THE NAVY

OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

September 18, 2020
Via email to
Lisa Slusher
12 Menusa Drive
Oceanside, CA 92058

SUBJECT: FREEDOM OF INFORMATION ACT APPEAL DON-NAVY-2020-012067
Dear Ms. Slusher:

This letter responds to your September 1, 2020, Freedom of Information Act (FOIA) appeal,
received in this office on the same date via email. Your appeal has been assigned FOlAonline
tracking number DON-NAVY-2020-012067.

You appealed from the action of the Commander, Marine Corps Installations West/Marine
Corps Base Camp Pendleton, the Initial Denial Authority (IDA) on your FOIA request for
records pertaining to an interview in which you and several other personnel participated. In
response to your initial request, the IDA produced records responsive to the request, but you
deemed that set of records to be incomplete. Upon remand by this office, the IDA was unable to
find additional records, and you then made your September 1, 2020, appeal to this office.

Upon receipt of your appeal, this office coordinated with the IDA’s FOIA Office. The IDA
has agreed to reconsider this matter again. Accordingly, | hereby remand the matter to the IDA,
by copy of this letter, for final action, as appropriate. Please note that this remand in no way
implies that the IDA has erred in any aspect of the disposition of your FOIA request. It is made
simply to permit the IDA to reconsider the request and take action, as appropriate. Also please
note that if, upon receipt of the IDA’s final action upon reconsideration, you believe you have
received an adverse determination on the request, you may again appeal to this office, provided
you do so within 90 days of the IDA’s final action.

If you would like to seek dispute resolution services, you have the right to contact the
Department of the Navy's FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031, or
christopher.a.julka@navy.mil.

Sincerely,

(b) (6)

Diane M. Boyle
Deputy General Counsel

Copy to: IDA



DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

September 18, 2020

Dr. Ahimsa Sumchai

SUBJECT: FREEDOM OF INFORMATION ACT APPEAL (DON-NAVY-2020-012067)
Dear Dr. Sumchai:

| am responding to your Freedom of Information Act (FOIA) appeal arising from your FOIA
request identified in FOlAonline as DON-NAVY-2020-011566. In your appeal, you assert that
the Initial Denial Authority (IDA) in this case—the Base Realignment and Closure Program
Management Office (“BRAC PMO”)—erred in denying your request for the expedited
processing of your request.

By letter dated August 27, 2020, you submitted a FOIA request for information pertaining to
Hunter’s Point, as follows:

| am searching for specific documentation regarding the actions of Naval Facilities

Command Base Realignment & Closure PRO [sic] West at the Hunters Point Naval Shipyard
— an EPA designated federal Superfund site. @bxh is Director and

is BRAC Environmental Coordinator. The specific search | wish to focus involves
episodic releases of surface methane pockets at the Parcel E-2 landfill — and EPA designated
federal Superfund Site. The landfill gas monitoring has detected methane in pockets greater
than 50% volume in air. The Navy episodically releases the landfill gas into the atmosphere,
potentially exposing nearby receptors. m of the DTSC sent and [sic] email
communication that included a law that shields the Navy from potential health and safety
effects stemming from the landfill release. | would like all correspondence and

documentation from January 2019 to July 2020 on the interval in which the landfill gases are
being released.

Your request included a request for expedited processing. You stated that your request for
expedited processing was based on a public health emergency, that certain chemicals have been
detected in workers and residents, and that the 94124 zip code has a high COVID-19 case rate. In
denying your request for expedited processing on September 2, 2020, the IDA explained to you
the basis and supporting statements upon which such a request must be made, and concluded that
“your statements, on their own, do not provide the detailed information required to demonstrate
that a basis exists for granting your expedited processing request.”



You, then, wrote an undated letter, received in this office on September 15, 2020, via the
IDA, in which you provide a great deal more information concerning the basis for your request
for expedited processing.

Upon receipt of your appeal, this office coordinated with the IDA’s Office of Counsel. The
IDA has agreed to reconsider your request for expedited processing. Accordingly, | hereby
remand the matter to the IDA, by copy of this letter, for final action, as appropriate.

Please note that this remand in no way implies that the IDA has erred in any aspect of the
disposition of your FOIA request or its embedded requests for expedited processing or waiver of
fees. It is made simply to permit the IDA to reconsider the request for expedited processing.

Also please note that if, upon receipt of the IDA’s final action upon reconsideration, you
believe you have received an adverse determination on the request, you may again appeal to this
office, provided you do so within 90 days of the IDA’s final action.

If you would like to seek dispute resolution services, you have the right to contact the
Department of the Navy's FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031, or
christopher.a.julka@navy.mil.

Sincerely,

(b) (6)

Diane M. Boyle
Deputy General Counsel

Copy to:
IDA


mailto:christopher.a.julka@navy.mil

From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: (b) (6) CIV USN COMNAVSEASYSCOM DC (USA); Zeigler, Richard D CIV USN (USA)
Subject: FOIA APPEAL ICO TESLER (IN BEHALF OF SCHLECK)

Date: Tuesday, July 21, 2020 11:50:11 AM

Attachments: EOIA 2.pdf

Mr. Tesler:

I am in receipt of your FOIA appeal (appeal number is DON-NAVY-2020-009475)
Upon receipt, | coordinated this matter with the FOIA staff and Office of Counsel

at Naval Sea Systems Command (the Initial Denial Authority, or IDA). The IDA
agreed that it appears that the request was closed inadvertently as duplicative.
Accordingly, | hereby remand the matter, by copy of this email, to the IDA,

and direct the IDA to determine if, in fact, the closing of the request was inadvertent
and, if so, to act upon your request forthwith. The appeal is closed.

| note that this remand does not imply any error by the IDA. Rather, it is
made for the sole purpose of allowing the IDA to reassess action on your
request iaw the FOIA. Note that if you consider the IDA's final action to be
adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action.

The IDA will contact you directly with any further action, and if you have
guestions, you should contact the IDA.

Finally, while normally you would receive a formal letter regarding this
matter, current circumstances require that | take this action by email. You
will receive no further notice of this action. Please reply to confirm your
receipt of this action.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil
mailto:richard.d.zeigler@navy.mil

137 CABOT STREET

LAW OFFICES OF BEVERLY, MA 01915
(978) 969-0841

DA N l E L A. TES L E RLjJ WWW.TESLERLAW.COM

DTESLER@TESLERLAW.COM

June 11, 2020

Department of the Navy

Office of the General Counsel
Attn: FOIA APPEALS

1000 Navy Pentagon, Room 5A532
Washington, DC 20350-1000

Subj: FREEDOM OF INFORMATION ACT APPEAL
CASE DON-NAVY 2016-009854

Dear Mr. Zeigler:

I am writing on behalf of my client, Mr. Timothy R. Schleck, to formally appeal the denial of his
Freedom of Information Act (hereinafter, “FOIA”) request case DON-NAVY 2016-009854 to
the Office of the General Counsel of the Department of the Navy. We have been in
communication over the past few years with regard to case DON-NAVY 2016-009854 and Mr.
Schleck would like to appeal the Initial Denial Authority’s (hereinafter, “IDA”) final action to
your office.

On September 18, 2016, Mr. Schleck filed a FOIA Request (hereinafter, the “FOIA Request) in
which he sought copies of the Operating and Support Hazard Analysis (O&SHA) for the USS
America (LHA-6), the Operating and Support Hazard Analysis (O&SHA) for the Gerald R. Ford
(CVN-78) and the Weapons & Explosives System Safety Program Plan (W&E SSPP) for the
Ship to Shore Connector (SSC). See Exhibit (1). On August 23, 2017, Mr. Schleck’s FOIA
Request was denied under exemption (b)(3) of 5 U.S.C. § 552 by the IDA (hereinafter, the
“FOIA Denial”). The exemption 3 statute used in the FOIA Denial was 10 U.S.C. § 130. See
Exhibit (2).

Mr. Schleck appealed the IDA’s decision on October 27, 2017 (hereinafter, the “FOIA Appeal™)
and received a letter from your office on December 6, 2017 indicating that you had remanded the
case to the IDA for reconsideration. See Exhibits (3) & (4). In the remand letter you stated that
counsel may appeal to your office upon receipt of the IDA’s final action and this is the basis for
our present appeal. See Exhibit (4).

On May 28, 2020, the IDA e-mailed Mr. Schleck a letter indicating that they interpreted his
appeal of DON-NAVY 2016-009854 as a duplicate request, issued a new case number (DON-

Page 1 of 3





Subj: FREEDOM OF INFORMATION ACT APPEAL June 11, 2020
Case DON-NAVY 2016-009854

NAVY 2018-002198) and closed both the new case number and the appeal. See Exhibit (3).

The May 28, 2020 letter also included, as an enclosure, the same August 23, 2017 denial by the
IDA that was appealed by Mr. Schleck on October 27, 2017 without any reconsideration
completed. With this action, the IDA failed to adequately reconsider DON-NAVY 2016-009854
and denied Mr. Schleck’s FOIA Appeal. This is completely unacceptable and being interpreted
as a second denial by the IDA.

The IDA had Mr. Schleck’s appeal for at least 904 days (from December 6, 2017 to May 28,
2020) and all they did was create a new case number and then delete the new case number. The
IDA has spent the last six months ignoring counsel’s attempts to obtain a status on this case. Mr.
Schleck has continuously met the IDA’s demands yet their office has repeatedly failed to keep
up their end of the timeline or even attempt to meet their basic requirement to complete a
reconsideration of the FOIA Denial. See Exhibit (6).

On February 10, 2020, Mary V (Ginger) Dolan indicated by email that the FOIA specialist for
Mr.Schleck’s case was Damon Purifory and that Donna Hamlin would be able to assist in the
case. See Exhibit (6). Emails to Ms. Hamlin on February 26, 2020; March 13, 2020; and March
23, 2020 requesting updates to Mr. Schleck’s case and/or contact information for Damon
Purifory went unanswered. See Exhibit (6). It is now clear that the IDA was not interested in
updating Mr. Schleck about his appeal because they were not, in fact, working on his appeal at
all.

It was improper for the FOIA Request to have been denied by the IDA on October 27, 2017 and
May 28, 2020 using 10 U.S.C. § 130 (hereinafter “§ 130”) as an exemption 3 statute under 5
U.S.C. § 552 (hereinafter “§ 552”) because § 130 neither requires the FOIA Request documents
to be withheld from the public nor provides a criteria for withholding the types of documents
requested in the FOIA Request.

Under § 552(b)(3), documents requested under the FOIA can only be withheld if they are
“specifically exempted from disclosure by statute (other than section 552b of this title), provided
that such statute (A) requires that the matters be withheld from the public in such a manner as to
leave no discretion on the issue, or (B) establishes particular criteria for withholding or refers to
particular types of matters to be withheld.” See 5 U.S.C. § 552(b)(3). Therefore, for § 130 to be
used as an exemption 3 statute under § 552, § 130 must specifically exempt the requested
documents from the FOIA and provide no discretion on the issue or § 130 must have established
a particular criteria for withholding. See id. § 130 does neither for the documents identified in
the FOIA Request.

Under § 130, “the Secretary of Defense may withhold from public disclosure any fechnical data
with military or space application in the possession of, or under the control of, the Department of
Defense .. ..” See 10 U.S.C. § 130(a) (emphasis added). Fortunately, § 130 defines “technical
data with military or space application™ as “any blueprints, drawings, plans, instructions,
computer software and documentation, or other technical information that can be used, or be
adapted for use, to design, engineer, produce, manufacture, operate, repair, overhaul, or
reproduce any military or space equipment or technology concerning such equipment.” See 10
U.S.C. § 130(c).
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Subj: FREEDOM OF INFORMATION ACT APPEAL June 11, 2020
Case DON-NAVY 2016-009854

The O&SHAs and W&E SSPP identified in the FOIA Request are simply safety analyses and do
not fall under § 130’s definition of “technical data with military or space application.” The
requested documents do not contain “blueprints, drawings, plans, instructions, computer software
and documentation” or any technical information that could be used to reproduce military or
space equipment. See id. If the requested documents contain any material falling under § 130°s
definition of “technical data with military or space application,” it is incidental to the safety
analyses and Mr. Schleck does not object to these portions being redacted prior to release.

For the reasons stated above, Mr. Schleck respectfully requests reconsideration of his FOIA
Request on the basis that the requested documents are not covered by 10 U.S.C. § 130, therefore
not meeting the exemption requirements of 5 U.S. § 552(b)(3). “An agency seeking to withhold
information under an exemption to FOIA has the burden of proving that the information falls
under the claimed exemption.” See GC Micro Corp. v. Defense Logistics Agency, 33 F.3d 1109,
1113 (9th Cir. 1994); see also Lewis v. IRS, 823 F.2d 375, 378 (9th Cir.1987). While Mr.
Schleck does not believe that any information contained within the O&SHAs or W&E SSPP
could be considered “technical data with military or space application” in accordance with §
130(c), Mr. Schleck does not object to the redaction of any information deemed as such within
the references.

Thank you for your consideration. Please feel free to contact me if any additional information is
needed to process this Appeal.

Exhibits: (1) FOIA Request, September 18, 2016 (DON-NAVY-2016-009855)
(2) FOIA Denial, August 23, 2017
(3) FOIA Appeal, October 27, 2017; Exhibit (A): FOIA Request, September 18,
2016 (DON-NAVY-2016-009855); Mr. Schleck Declaration, October 26, 2017;
FOIA Denial, August 23, 2017
(4) Letter from the Department of the Navy Office of the General Counsel
remanding Mr. Schleck’s FOIA Appeal to the IDA on December 6, 2017.
(5) Letter from the IDA denying Mr. Schleck’s FOIA Appeal on May 28, 2020;
Enclosure: FOIA Denial, August 23, 2017
(6) Emails between Mr. Schleck’s counsel, the IDA and Mr. Ziegler between
January 22, 2020 and March 23, 2020 attempting to obtain an update from the
IDA on the status of Mr. Schleck’s FOIA Appeal.

Respectfully submitted,

Dated: June 11. 2020 By: 57

Daniel A. Tesler

Attorney for Timothy R. Schleck
Law Offices of Daniel A. Tesler, LLC
137 Cabot Street

Beverly, MA 01915
dtesler@teslerlaw.com

Tel. 978.969.0841
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FOIA Request DON-NAVY-2016-009855 Submitted

Donna.Hamlin@navy.mil

Sun 9/18/2016 2:25 PM

To:TRSchleck84@outiook.com <TRSchleck84@outlook.com>;

This message is to confirm your request submission to the FOlAonline application; View Request. Request information is as
follows:

Tracking Number. DON-NAVY-2016-009855

Requester Name: Timothy R. Schleck

Date Submitted: 09/18/2016

Request Status: Submitted

Description: | respectfully request copies (either .pdf or .doc) of the following documents: 1) The OPERATING AND
SUPPORT HAZARD ANALYSIS (O&SHA) for USS America (LHA-6) 2) The OPERATING AND SUPPORT HAZARD ANALYSIS
(O&SHA) for the Gerald R. Ford (CVN-78) 3) The WEAPONS & EXPLOSIVES SYSTEM SAFETY PROGRAM PLAN (W&E SSPP)
for the Ship-to-Shore Connector (SSC) My preferred method of delivery would be as email attachments sent to
TRSchleck84@outlook.com. Thank You.





Exhibit (2)





DEPARTMENT OF THE NAVYY
NAVAL SEA SYSTEMS COMMAND
1333 ISAAC HULL AVE SE
WASHINGTON NAVY YARD DC 20376-0001

5720
Ser 00A5/DON-NAVY-2016-009854
August 23, 2017

IN REPLY REFFRTO

Mr. Timothy Schleck
9 Cherry Lane
Caldwell, NJ 07006

SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854
Dear Mr. Schleck:

This is a final response to your September 18, 2016, Freedom
of Information Act (FOIA) request in which you seek copies of
the Operating and Support Hazard Analysis (O&SHA) for the USS
America (LHA-6), Operating and Support Hazard Analysis (O&SHA)
for the Gerald R. Ford(CVN-78) and the Weapons & Explosives
Safety Program Plan (W&E SSPP for the Ship to Shore
Connector (SSC) determined that based on the Distribution D
markings, it cannot be released to the public under the FOIA.

A thorough search of this Headquarters files was conducted,
specifically those files located within the Program, Executive
Office, Ships. Knowledgeable personnel with that office
researched and reviewed the requested information and determined
that based on the Distribution D markings, it cannot be released
to the public under the FOIA.

I considered your request under the FOIA, 5 U.S.C. 552, as
amended, and Secretary of the Navy Instruction 5720.42F. While
it is noted that this type of data has been routinely released
in the past under the FOIA, the source of the technical data has
changed and is now identified as “"Distribution D.” As such, I
am denying the release of this data under exemption (b) (3).
Exemption 3 requires the withholding of information prohibited
from disclosure by another statute provided that the statute
“(A) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue or (B)
establishes a particular criteria for withholding or refers to
particular types of matters to be withheld.”





SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854

10 U.S.C. 130 and the Department of Defense (DoD)
implementing directive, DoD Directive 5230.25, prohibit the
disclosure of technical data with military or space application
in the possession of, or under the control of, the Department of
Defense, if such data may not be exported lawfully outside the
United States with an approval, authorization, or license under
the Arms Export Control Act. 10 U.S.C. § 130 is an exemption 3
statute.

Since the data you have requested is now prohibited from
public disclosure for the reasons stated above, I am denying
your request.

I am the official responsible for this decision. You may
submit a written administrative appeal of my decision. Should
you decide to file an appeal, it must be received within 90
calendar days from the date of this letter and should contain a
copy of your original requests, a copy of this letter, and a
statement indicating why you think your appeal should be
granted. Attach a copy of this letter to the appeal and mark
the appeal and the envelope, "Freedom of Information Act
Appeal." Mail the original to the Department of the Navy,
Office of the General Counsel, Attn: FOIA APPEALS, 1000 Navy
Pentagon, Room 5A532, Washington, DC 20350-1000. Please mail a
copy of the appeal to:

Commander

Naval Sea Systems Command (SEA 00AS5)
1333 Isaac Hull Ave SE

Washington Navy Yard, DC 20376-1021

As an alternative to filing an appeal, you may seek
Alternate Dispute Resolution (ADR). You may submit your request
for ADR either to DONFOIA-PA@navy.mil or you can call the Navy
FOIA Service Center at 202-685-0214 or via the following
address:

Chief of Naval Operations (DNS-36)

Attn: FOIA/PA Service Center

C/0 - Head, SECNAV/CNO FOIA/PA Program Office
2000 Navy Pentagon

Washington, DC 20350-2000





SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854

I am the official responsible for this decision. You may
submit a written administrative appeal of my decision. Fees for
processing your request were below the threshold for requiring
payment; however, fees are assessed on a case-by-case basis and
you may be charged fees on future requests.

If you have any questions concerning the processing of your
request, please contact Mr. Damon Purifory, at 202-781-4969.

Sincerei§7
S
7

/,

., IER MARTINEZ
Ihitial Denial Authority
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LAW OFFICES OF ?g?% Loy
DANIEL A. TESLER, LLC Beveiy, MAO1915

TELEPHONE
(978) 969-0841
EMAIL
DTESLER@TESLERLAW.COM
WEB SITE
October 27, 2017 WWW.TESLERLAW.COM
Department of the Navy
Office of the General Counsel
Attn: FOIA APPEALS
1000 Navy Pentagon, Room 5A532

Washington, DC 20350-1000

Subj: FREEDOM OF INFORMATION ACT APPEAL
CASE DON-NAVY 2016-009854

Dear Sir or Madam:

I am writing on behalf of my client, Mr. Timothy R. Schleck, to formally appeal the denial of his
Freedom of Information Act (hereinafter “FOIA”) request. Please find the required copy of Mr.
Schleck’s original FOIA request, Mr. Schleck’s Declaration regarding the original FOIA request
and the denial letter included as Exhibit (A). Remarks in support of this appeal follow.

On September 18, 2016, Mr. Schleck filed a FOIA Request (hereinafter the “FOIA Request) in
which he sought copies of the Operating and Support Hazard Analysis (O&SHA) for the USS
America (LHA-6), Operating and Support Hazard Analysis (O&SHA) for the Gerald R. Ford
(CVN-78) and the Weapons & Explosives Safety Program Plan (W&E SSP) for the Ship to
Shore Connector (SSC). On August 23, 2017, Mr. Schleck’s FOIA Request was denied under
exemption (b)(3) of 5 U.S.C. § 552. The exemption 3 statute used in the denial was 10 U.S.C. §
130.

It was improper for the FOJA Request to have been denied using 10 U.S.C. § 130 (hereinafter “§
130”) as an exemption 3 statute under 5 U.S.C. § 552 (hereinafter “§ 552) because § 130 neither
requires the FOIA Request documents to be withheld from the public nor provides a criteria for
withholding the types of documents requested in the FOIA Request.

Under § 552(b)(3), documents requested under the FOIA can be withheld if they are
“specifically exempted from disclosure by statute (other than section 552b of this title), provided
that such statute (A) requires that the matters be withheld from the public in such a manner as to
leave no discretion on the issue, or (B) establishes particular criteria for withholding or refers to
particular types of matters to be withheld.” See 5 U.S.C. § 552(b)(3). Therefore, for § 130 to be
used as an exemption 3 statute under § 552, § 130 must specifically exempt the requested
documents from the FOIA and provide no discretion on the issue or established a particular
criteria for withholding. See id. § 130 does none of these things for the documents identified in
the FOIA Request.





Subj: FREEDOM OF INFORMATION ACT APPEAL October 27, 2017

Under § 130, “the Secretary of Defense may withhold from public disclosure any fechnical data
with military or space application in the possession of, or under the control of, the Department of
Defense . . ..” See 10 U.S.C. § 130(a) (emphasis added). Fortunately, § 130 defines “technical
data with military or space application” as “any blueprints, drawings, plans, instructions,
computer software and documentation, or other technical information that can be used, or be
adapted for use, to design, engineer, produce, manufacture, operate, repair, overhaul, or
reproduce any military or space equipment or technology conceming such equipment.” See 10
U.S.C. § 130(c).

The O&SHAs and W&E SSP identified in the FOIA Request are simply safety analyses and do
not fall under § 130’s definition of “technical data with military or space application.” The
requested documents do not contain “blueprints, drawings, plans, instructions, computer software
and documentation” or any technical information that could be used to reproduce military or
space equipment. See id. If the requested documents contain any material falling under § 130°s
definition of “technical data with military or space application,” it is incidental to the safety
analyses and Mr. Schleck does not object to these portions being redacted prior to release.

For the reasons stated above, Mr. Schleck respectfully requests reconsideration of his FOIA
Request on the basis that the requested documents are not covered by 10 U.S.C. § 130, therefore
not meeting the exemption requirements of 5 U.S. § 552(b)(3). “An agency seeking to withhold
information under an exemption to FOIA has the burden of proving that the information falls
under the claimed exemption.” See GC Micro Corp. v. Defense Logistics Agency, 33 F.3d 1109,
1113 (9th Cir. 1994); see also Lewis v. IRS, 823 F.2d 375, 378 (9th Cir.1987). While Mr.
Schleck does not believe that any information contained within the O&SHAs or W&E SSP could
be considered “technical data with military or space application” in accordance with § 130(c),
Mr. Schleck does not object to the redaction of any information deemed as such within the
references.

Thank you for your consideration. Please feel free to contact me if any additional information is
needed to process this Appeal.

Exhibits: (A) FOIA Request, September 18, 2016; Mr. Schleck Declaration, October 26,
2017; and FOIA Denial, August 23, 2017
Respectfully submitted,

Dated: October 27,2017 By:
Daniel] A. Tesler
Attomney for Timothy R. Schleck

Law Offices of Daniel A. Tesler, LLC
137 Cabot Street

Beverly, MA 01915
dtesler@teslerlaw.com

Tel. 978.969.0841
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FOIA Request DON-NAVY-2016-009855 Submitted

Donna.Hamlin@navy.mil

Sun 9/18/2016 2:25 PM

To:TRSchleck84@outiook.com <TRSchleck84@outlook.coms;

This message is to confirm your request submission to the FOIAonline application: View Request. Request information is as

follows:

« e e® e o

Tracking Number: DON-NAVY-2016-009855

Requester Name: Timothy R. Schleck

Date Submitted: 09/18/2016

Request Status: Submitted

Description: | respectfully request copies (either .pdf or .doc) of the following documents: 1) The OPERATING AND
SUPPORT HAZARD ANALYSIS (O&SHA) for USS America (LHA-6) 2) The OPERATING AND SUPPORT HAZARD ANALYSIS
(O&SHA) for the Gerald R. Ford (CVN-78) 3) The WEAPONS & EXPLOSIVES SYSTEM SAFETY PROGRAM PLAN (W&E SSPP)
for the Ship-to-Shore Connector (SSC) My preferred method of delivery would be as email attachments sent to
TRSchleck84@outlook.com. Thank You.





DECLARATION OF TIMOTHY R. SCHLECK

I, TIMOTHY R. SCHLECK, do hereby declare:

1] I submitted a FOIA Request on September 18, 2016 and received a single
confirmation email containing the Tracking Number DON-NAVY-2016-009855.

24 The Tracking Number of the current FOIA Request Appeal is DON-NAVY-2016-
009854.

3% Prior to receiving the August 23, 2017 FOIA Denial Letter, it was my
understanding that my September 18, 2016 FOIA Request was assigned the tracking number
DON-NAVY-2016-009855.

4. Upon noticing the discrepancy between my original FOIA Request and the FOIA
Denial Letter, I attempted to view DON-NAVY-2016-009855 on
www_foiaonline.regulations.gov and found that DON-NAVY-2016-009855 was determined to
be a duplicate and closed on September 19, 2016.

5 To the best of my recollection, I never received notice that DON-NAVY-2016-
009855 was determined to be a duplicate and closed.

6. I never received a confirmation email containing the Tracking Number DON-
NAVY-2016-009854, however, I can only assume that DON-NAVY-2016-009855 must be a
duplicate request.

il When I submitted the FOIA Request on September 18, 2016, it appears that the
FOIA system either failed to transmit a confirmation email, causing me to submit a duplicate
request, or the FOIA system inadvertently generated two request numbers and only transmitted a

confirmation email for the second request number.

Page 1 of 2
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8. Therefore, I respectfully request that the confirmation email for DON-NAVY-

2016-009855 be accepted as the original FOIA request for the presently appealed case.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on October 26,2017

Date Signature

Page 2 of 2
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DEPARTMENT OF THE NAYY
NAVAL SEA SYSTEMS COMMAND
1333 ISAACHULL AVE SE
WASHINGTON NAVY YARD DC 20376-0001

5720
Ser 00AS5/DON-NAVY-2016-009854
August 23, 2017

IN REPLY RETFR TO

Mr. Timothy Schleck
9 Cherry Lane
Caldwell, NJ 07006

SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854
Dear Mr. Schleck:

This is a final response to your September 18, 2016, Freedom
of Information Act (FOIA) request in which you seek copies of
the Operating and Support Hazard Analysis (O&SHA) for the USS
America (LHA-6), Operating and Support Hazard Analysis (O&SHA)
for the Gerald R. Ford(CVN-78) and the Weapons & Explosives
Safety Program Plan (W&E SSPP for the Ship to Shore
Connector (SSC) determined that based on the Distribution D
markings, it cannot be released to the public under the FOIA.

A thorough search of this Headquarters files was conducted,
specifically those files located within the Program, Executive
Office, Ships. Knowledgeable personnel with that office
researched and reviewed the requested information and determined
that based on the Distribution D markings, it cannot be released
to the public under the FOIA.

I considered your request under the FOIA, 5 U.S.C. 552, as
amended, and Secretary of the Navy Instruction 5720.42F. While
it is noted that this type of data has been routinely released
in the past under the FOIA, the source of the technical data has
changed and is now identified as “Distribution D.” As such, I
am denying the release of this data under exemption (b) (3).
Exemption 3 requires the withholding of information prohibited
from disclosure by another statute provided that the statute
“(A) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue or (B)
establishes a particular criteria for withholding or refers to
particular types of matters to be withheld.”





SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854

10 U.S.C. 130 and the Department of Defense (DoD)
implementing directive, DoD Directive 5230.25, prohibit the
disclosure of technical data with military or space application
in the possession of, or under the control of, the Department of
Defense, if such data may not be exported lawfully outside the
United States with an approval, authorization, or license under
the Arms Export Control Act. 10 U.S.C. § 130 is an exemption 3
statute.

Since the data you have requested is now prohibited from
public disclosure for the reasons stated above, I am denying
your request.

I am the official responsible for this decision. You may
submit a written administrative appeal of my decision. Should
you decide to file an appeal, it must be received within 90
calendar days from the date of this letter and should contain a
copy of your original requests, a copy of this letter, and a
statement indicating why you think your appeal should be
granted. Attach a copy of this letter to the appeal and mark
the appeal and the envelope, "Freedom of Information Act
Appeal." Mail the original to the Department of the Navy,
Office of the General Counsel, Attn: FOIA APPEALS, 1000 Navy
Pentagon, Room 5A532, Washington, DC 20350-1000. Please mail a
copy of the appeal to:

Commander

Naval Sea Systems Command (SEA 00AS5)
1333 Isaac Hull Ave SE

Washington Navy Yard, DC 20376-1021

As an alternative to filing an appeal, you may seek
Alternate Dispute Resolution (ADR). You may submit your request
for ADR either to DONFOIA-PA@navy.mil or you can call the Navy
FOIA Service Center at 202-685-0214 or via the following
address:

Chief of Naval Operations (DNS-36)

Attn: FOIA/PA Service Center

C/0 - Head, SECNAV/CNO FOIA/PA Program Office
2000 Navy Pentagon

Washington, DC 20350-2000





SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854

I am the official responsible for this decision. You may
submit a written administrative appeal of my decision. Fees for
processing your request were below the threshold for requiring
payment; however, fees are assessed on a case-by-case basis and
you may be charged fees on future requests.

If you have any questions concerning the processing of your
request, please contact Mr. Damon Purifory, at 202-781-4969.

SincereIi?

VIER MARTINEZ
itial Denial Authority
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DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

DEC -6 2017
CERTIFIED MAIL—RETURN RECEIPT REQUESTED

Daniel A. Tesler, LLC
137 Cabot Street
Beverly, MA 01915

SUBJECT: FREEDOM OF INFORMATION ACT APPEAL
Dear. Mr. Tesler:

I am responding to your Freedom of Information Act (FOIA) appeal dated October 27,
2017. You assert that the Initial Denial Authority (IDA) in this case—Naval Sea Systems
Command—erred in his final action on your request.

Upon receipt of your appeal, I coordinated this matter the IDA’s FOIA staff and
determined that the IDA has agreed to reconsider his action in the matter. Accordingly, I hereby
grant your appeal and, by copy of this letter, remand it to the IDA for appropriate action. If,
upon receipt of the IDA’s final action, you wish to appeal, you may do so to this office.

Sincerely,

W/

Richard D. Zeigler
Assistant to the General Counsel (FOIA Appeals)

Copy to:
IDA
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DEPARTMENT OF THE NAVY

NAVAL SEA SYSTEMS COMMAND
1333 ISAAC HULL AVENUE
WASHINGTON NAVY YARD DC 20376-2101

IN REPLY REFER TO

5720
Ser SEA 00A5/DON-NAVY-2018-002198
May 28, 2020

VIA EMATL: trschleck84@outlook.com
Mr. Timothy R. Schleck

9 Cherry Lane

Caldwell, NJ 07006

SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2018-002198
Dear Mr. Schleck:

This is a final response to your December 6, 2017, Freedom of
Information Act (FOIA) request in which you seek copies of the
Operating and Support Hazard Analysis for USS America (LHA-6), the
Operating and Support Hazard Analysis for the Gerald R. Ford (CVN-
78) and the Weapons & Explosives Safety Program Plan for the Ship
to Shore Connector.

A review of our files revealed you made a prior request to
this office for the same document on September 18, 2016. Since
we have processed that request under case number DON-NAVY-2016-
009854 and provided you with the enclosed response dated August
23, 2017, we are administratively closing the subject request as
a duplicate.

If you have any questions, please contact Ms. Ginger Dolan at
telephone 202-781-3359, or send an email to navseafoia@navy.mil.

Sincerely,
Donna M. Hambon

DONNA M. HAMLIN
By direction

Enclosure





DEPARTMENT OF THE NAVY
NAVAL SEA SYSTEMS COMMAND
1333 ISAACHULL AVE SE
WASHINGTON NAVY YARD DC 20376-0001
5720
Ser 00A5/DON-NAVY-2016-009854
August 23, 2017

INREPLY REPEN TO

Mr. Timothy Schleck
9 Cherry Lane
Caldwell, NJ 07006

SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854
Dear Mr. Schleck:

This is a final response to your September 18, 2016, Freedom
of Information Act (FOIA) request in which you seek copies of
the Operating and Support Hazard Analysis (O&SHA) for the USS
America (LHA-6), Operating and Support Hazard Analysis (O&SHA)
for the Gerald R. Ford(CVN-78) and the Weapons & Explosives
Safety Program Plan(W&E SSPP for the Ship to Shore
Connector (SSC) determined that based on the Distribution D
markings, it cannot be released to the public under the FOIA.

A thorough search of this Headquarters files was conducted,
specifically those files located within the Program, Executive
Office, Ships. Knowledgeable personnel with that office
researched and reviewed the requested information and determined
that based on the Distribution D markings, it cannot be released
to the public under the FOIA.

I considered your request under the FOIA, 5§ U.S.C. 552, as
amended, and Secretary of the Navy Instruction 5720.42F. While
it is noted that this type of data has been routinely released
in the past under the FOIA, the source of the technical data has
changed and is now identified as “Distribution D.” As such, I
am denying the release of this data under exemption (b) (3).
Exemption 3 requires the withholding of information prohibited
from disclosure by another statute provided that the statute
“(A) requires that the matters be withheld from the public in
such a manner as to leave no discretion on the issue or (B)
establishes a particular criteria for withholding or refers to
particular types of matters to be withheld.”





SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854

10 U.8.C. 130 and the Department of Defense (DoD)
implementing directive, DoD Directive 5230.25, prohibit the
disclosure of technical data with military or space application
in the possession of, or under the control of, the Department of
Defense, if such data may not be exported lawfully outside the
United States with an approval, authorization, or license under
the Arms Export Control Act. 10 U.8.C. § 130 is an exemption 3
statute,

Since the data you have requested is now prohibited from
public disclosure for the reasons stated above, I am denying
your request.

I am the official responsible for this decision. You may
submit a written administrative appeal of my decision. Should
you decide to file an appeal, it must be received within 90
calendar days from the date of this letter and should contain a
copy of your original requests, a copy of this letter, and a
statement indicating why you think your appeal should be
granted. Attach a copy of this letter to the appeal and mark
the appeal and the envelope, "Freedom of Information Act
Appeal." Mail the original to the Department of the Navy,
Office of the General Counsel, Attn: FOIA APPEALS, 1000 Navy
Pentagon, Room 5A532, Washington, DC 20350-1000. Please mail a
copy of the appeal to:

Commander

Naval Sea Systems Command (SEA 00AS)
1333 Isaac Hull Ave SE

Washington Navy Yard, DC 20376-1021

As an alternative to filing an appeal, you may seek
Alternate Dispute Resolution (ADR). You may submit your request
for ADR either to DONFOIA-PA@navy.mil or you can call the Navy
FOIA Service Center at 202-685-0214 or via the following
address:

Chief of Naval Operations (DNS-36)

Attn: FOIA/PA Service Center

C/0 - Head, SECNAV/CNO FOIA/PA Program Office
2000 Navy Pentagon

Washington, DC 20350-2000





SUBJECT: FREEDOM OF INFORMATION ACT CASE DON-NAVY 2016-009854

I am the official responsible for this decision. You may
submit a written administrative appeal of my decision. Fees for
processing your request were below the threshold for requiring
payment; however, fees are assessed on a case-by-case basis and
you may be charged fees on future requests.

If you have any questions concerning the processing of your
request, please contact Mr. Damon Purifory, at 202-781-4969.

JAYIER MARTINEZ
itial Denial Authority
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Daniel Tesler

- 0 o 0000000

From: Daniel Tesler

Sent: Monday, March 23, 2020 9:15 AM

To: Hamlin, Donna M CIV USN (US)

Cc: Dolan, Mary V (Ginger) CIV USN COMNAVSEASYSCOM (US); Martinez, Javier L CIV USN
COMNAVSEASYSCOM DC (USA); Zeigler, Richard D CIV USN (USA)

Subject: RE: FOIA Request DON-NAVY-2016-009855

Dear Ms. Hamlin:

I am following up with regard to FOIA Request No. DON-NAVY-2016-009855. it appears that you are the point of contact
in Mr. Schleck’s FOIA case, but | have yet to hear from you with an update on the status of NAVSEA’s reconsideration of
the IDA’s decision. Please advise as to whether you will be providing an update to Mr. Schleck through me, or if he will
be required to appeal the IDA’s decision to a higher level to receive a decision.

Sincerely,
Dan

Law Offices of Daniel A. Tesler, LLC

Daniel A. Tesler
www.teslerlaw.com
137 Cabot Street
Beverly, MA 01915

Email: dtesler@teslerlaw.com
Phone: (978) 969-0841

This e-mail message, along with any attachments, may contain confidential, privileged, and/or work product
information and is intended only for the person to whom it is addressed. Any unauthorized review or
disclosure is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message.

From: Daniel Tesler <dtesler@teslerlaw.com>

Sent: Friday, March 13, 2020 10:09 AM

To: Hamlin, Donna M CIV USN (US) <donna.hamlin@navy.mil>

Cc: Dolan, Mary V (Ginger) CIV USN COMNAVSEASYSCOM (US) <mary.v.dolan@navy.mil>; Martinez, Javier L CIV USN
COMNAVSEASYSCOM DC (USA) <javier.l.martinez1@navy.mil>; Zeigler, Richard D CIV USN (USA)
<richard.d.zeigler@navy.mil>

Subject: Re: FOIA Request DON-NAVY-2016-009855

Dear Ms. Hamlin:

I’'m following-up with you because | have not heard back from you with regard to Mr. Schleck’s FOIA Request No. DON-
NAVY-2016-009855. If you would like me to reach out to the FOIA Specialist (Damon Purifory) directly, please provide
me with his contact information. Otherwise, | would appreciate an update on the status of the NAVSEA’s
reconsideration of the IDA’s decision.

Sincerely,
Dan





Law Offices of Daniel A. Tesler, LLC
Daniel A. Tesler
www.teslerlaw.com

137 Cabot Street

Beverly, MA 01915

Email: dtesler@teslerlaw.com
Phone: (978) 969-0841

This e-mail message, along with any attachments, may contain confidential, privileged, and/or work product information
and is intended only for the person to whom it is addressed. Any unauthorized review or disclosure is prohibited. If you
are not the intended recipient, please contact the sender by reply e-mail and destroy all copies of the original message.

From: Daniel Tesler <dtesler@teslerlaw.com>

Sent: Wednesday, February 26, 2020 9:02 AM

To: Hamlin, Donna M CIV USN (US)

Cc: Dolan, Mary V (Ginger) CIV USN COMNAVSEASYSCOM (US); Martinez, Javier L CIV USN COMNAVSEASYSCOM DC
(USA); Zeigler, Richard D CIV USN (USA); Timothy Schleck

Subject: RE: FOIA Request DON-NAVY-2016-009855

Dear Ms. Hamlin:

It has been a couple weeks since you were identified as the current point of contact for Mr. Schleck’s FOIA Request
DON-NAVY-2016-009855. Do you have any information that you can share as to the status of the pending NAVSEA
reconsideration of the IDA’s decision? This request has been sitting with NAVSEA for over 2 years at this point and |
would like to see it resolved for my client as soon as possible.

Sincerely,
Dan

Law Offices of Daniel A. Tesler, LLC

Daniel A. Tesler
www.teslerlaw.com
137 Cabot Street
Beverly, MA 01915

Email: dtesler@teslerlaw.com
Phone: (978) 969-0841

This e-mail message, along with any attachments, may contain confidential, privileged, and/or work product
information and is intended only for the person to whom it is addressed. Any unauthorized review or
disclosure is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message.

From: Dolan, Mary V (Ginger) ClIV USN COMNAVSEASYSCOM (US) <mary.v.dolan@navy.mil>

Sent: Monday, February 10, 2020 9:19 AM

To: Daniel Tesler <dtesler@teslerlaw.com>; Martinez, Javier L CIV USN COMNAVSEASYSCOM DC (USA)
<javier.l.martinezl@navy.mil>; Hamlin, Donna M CIV USN (US) <donna.hamlin@navy.mil>; Zeigler, Richard D CIV USN
(USA) <richard.d.zeigler@navy.mil

Subject: RE: FOIA Request DON-NAVY-2016-009855






Good Morning Mr. Zeigler,

This FOIA Specialist for this case is Damon Purifory. He will be on leave until next week. | am forwarding this to Donna
Hamlin to further assist you.

Respectfully,

Ginger Dolan

Government Information Specialist
Naval Sea Systems Command

1333 Isaac Hull Ave, SE, Room IEIT10
Washington Navy Yard, DC 20376

Phone 202-781-3359 - Email mary.v.dolan@navy.mil

From: Daniel Tesler <dtesler@teslerlaw.com>

Sent: Monday, February 10, 2020 9:09 AM

To: Martinez, Javier L CIV USN COMNAVSEASYSCOM DC (USA) <javier.l.martinez1 @navy.mil>; Dolan, Mary V (Ginger)
CIV USN COMNAVSEASYSCOM (US) <mary.v.dolan@navy.mil>

Cc: Zeigler, Richard D CIV USN (USA) <richard.d.zeigler@navy.mil

Subject: [Non-DoD Source] FW: FOIA Request DON-NAVY-2016-009855

Dear Ms. Dolan and Mr. Martinez,

| am an attorney representing Mr. Timothy Schleck in his FOIA Request number DON-NAVY-2016-009855. | am writing
to you as the NAVSEA points of contact for Mr. Schleck’s October 27, 2017 appeal of the Initial Denial Authority’s
decision in the case. | have also attached a copy of Mr. Schleck’s original appeal of the IDA’s decision for your easy
access.

It has now been more than 2 years since Mr. Schleck’s request was returned to NAVSEA for reconsideration and he has
not received a response. It has also been a few weeks since you were copied on the 01/22/2020 email below and | have
not heard from you with a status update on Mr. Schleck’s FOIA request. Please let me know where the case stands and
when | can expect to receive NAVSEA’s reconsideration in the matter.

Best,
Dan





Law Offices of Daniel A. Tesler, LLC
Daniel A. Tesler

www.teslerlaw.com
137 Cabot Street
Beverly, MA 01915

Email: dteslen@teslerlaw.com
Phone: (978) 969-0841

This e-mail message, along with any attachments, may contain confidential, privileged, and/or work product
information and is intended only for the person to whom it is addressed. Any unauthorized review or
disclosure is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message.

From: Zeigler, Richard D CIV USN (USA) <richard.d.zeigler@navy.mil

Sent: Wednesday, January 22, 2020 10:05 AM

To: Daniel Tesler <dtesler@teslerlaw.com>

Cc: Martinez, Javier L CIV USN COMNAVSEASYSCOM DC (USA) <javier.l.martinez1@navy.mil>; Dolan, Mary V (Ginger) CIV
USN COMNAVSEASYSCOM (US) <mary.v.dolan@navy.mil>; Zeigler, Richard D CIV USN (USA)
<richard.d.zeigler@navy.mil>

Subject: FW: FOIA Request DON-NAVY-2016-009855

Mr. Tesler:

| apologize if my letter of December 6, 2017 caused you any confusion. That letter was not an acknowledgement

letter. It was a remand letter by which the appeal was closed and the matter returned to NAVSEA for reconsideration of
the original request. This action placed the matter back at the request stage and required, as of the date of the remand,
NAVSEA’s IDA action.

I do not know the status of the request at NAVSEA, but | have copied Mr. Martinez and Ms. Dolan at NAVSEA, as they
may have insight into status of the request.

Sincerely,
Richard D. Zeigler
Assistant to the General Counsel (FOIA)





From: Daniel Tesler <dtesler@teslerlaw.com>

Sent: Wednesday, January 22, 2020 9:48 AM

To: Zeigler, Richard D CIV USN (USA) <richard.d.zeigler@navy.mil>
Subject: [Non-DoD Source] FOIA Request DON-NAVY-2016-009855

Dear Mr. Zeigler:

I am an attorney representing Mr. Timothy Schleck in his FOIA Request number DON-NAVY-2016-009855. | am writing
to you because | received the attached December 6, 2017 letter from you acknowledging receipt of Mr. Schleck’s appeal
of the Initial Denial Authority’s decision in the case. | have also attached a copy of Mr. Schleck’s original appeal of the
IDA’s decision for your easy access.

It has now been more than 2 years since you acknowledged receipt of Mr. Schleck’s appeal so | am following up to see
where the case stands and when | can expect to receive a response on the appeal.

Best,
Dan

Law Offices of Daniel A. Tesler, LLC
Daniel A. Tesler





www.teslerlaw.com
137 Cabot Street
Beverly, MA 01915

Email: dtesler@teslerlaw.com
Phone: (978) 969-0841

This e-mail message, along with any attachments, may contain confidential, privileged, and/or work product
information and is intended only for the person to whom it is addressed. Any unauthorized review or
disclosure is prohibited. If you are not the intended recipient, please contact the sender by reply e-mail and
destroy all copies of the original message.
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From: Zeigler, Richard D CIV USN (USA)

To: (b) (6)

Cc: Zeigler, Richard D CIV USN (USA); CIV USN COMNAVSEASYSCOM DC (USA); (b) (6)
Ginger) CIV USN COMNAVSEASYS

Subject: YOUR FOIA APPEAL DON-NAVY-2018-006762

Date: Wednesday, September 2, 2020 9:15:59 AM

Mr. Trettel:

| am in receipt of subject FOIA appeal, which arises from your request as set forth in the
FOIAOnNline number identified above. Upon receipt, | coordinated this matter with the FOIA
staff for the Initial Denial Authority, or IDA. The IDA has agreed to reconsider your request, in
light of the matters set forth in your appeal. Accordingly, | hereby remand this matter, by
copy of this email, to the IDA, and direct the IDA to act upon your request forthwith. Typically,
the IDA would act within 30 days of this email, but the impact of COVID-19, the requirement
to seek and obtain the record from DTIC, and the requirement to review it in light of the fact
that it may well be subject to redaction in accordance the FOIA, may well result in a delay of
some time. While it is impossible to predict how long it will take to process this record, no
doubt the IDA will resolve your request as soon as possible within the limitations of the
current (COVID-10) environment.

| note that this remand does not imply any error by the IDA. Rather, it is made for the sole
purpose of allowing the IDA to take action on your request. Note that if you consider the
IDA's final action to be adverse, you will have the opportunity to appeal to this office within 90
days of the date of that action. As an aside, | note that you postmarked your appeal letter on
day 90 of your appeal clock. Current regulations require that the appeal letter be received by
the proper appellate authority within that timeframe. The IDA letter used “receipt,” not
“postmark,” language. Nevertheless, this office has not rejected your appeal as untimely for
the same reasons you may expect delay in the processing of your request upon this remand
(i.e., we recognize the postal service, including the Pentagon Mail Room and our own, internal
mail systems, are also subject to delays caused by COVID-19).

The IDA will contact you directly with any further action, and if you have questions, you should
contact the IDA.

Finally, while normally you would receive a formal letter regarding this matter, current
circumstances require that | take this action by email. You will receive no further notice of this
action. Please reply to confirm your receipt of this action.

Sincerely,
Richard D. Zeigler

Assistant to the General Counsel (FOIA)


mailto:richard.d.zeigler@navy.mil




DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON NAVY YARD DC 20374

IN REPLY REFER TO:

5720
Ser 14/074
December 26, 2019

Mr. Aaron Gregg

The Washington Post
1301 K Street N.W.
Washington, D.C. 20071

Email to: OIG)

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUEST DON-NAVY -
2019-08891; FOIA APPEAL DON-NAVY-2020-002705

This letter responds to your FOIA appeal received by my office on December 10,
2019, and given the tracking number 2020-004211. Your underlying FOIA request,
DON-NAVY-2019-08891, was submitted to Navy Special Warfare Command
(SPECWARCOM), the initial denial authority (IDA). Your appeal argues that you have
not received any response from the IDA, yet you submitted your request in August 2019.

Your appeal is a request for a final administrative determination under the FOIA. For
the reasons stated below, your appeal is denied as moot and no further action will be
taken.

Following receipt of your appeal, my office contacted the IDA to check on the status of
your request. SPECWARCOM provided me letter 5720 Ser NO1GC/930 dated
December 6, 2019. In that letter, SPECWARCOM provided you records responsive to
your request. It appears that after you mailed your appeal to my office on November 27,
2019 the IDA provided you with a substantive response. Because you have received a
substantive response from the IDA, your appeal is moot.

As identified in the IDA’s letter that provided you with responsive records, you may
file a new FOIA appeal addressing the IDA’s substantive response to your request.

As the Department of the Navy’s designated adjudication official for this FOIA appeal,
| am responsible for the denial of your appeal. You may seek judicial review of this
decision by filing a complaint in an appropriate U.S. District Court. My office represents
the U.S. Government and is, therefore, unable to assist you in this process.

You have the right to seek dispute resolution services by contacting the Department of
the Navy’s FOIA public liaison, Mr. Christopher Julka, at christopher.a.julka@navy.mil
or at (703) 697-0031. You may also seek dispute resolution services from the Office of



5720
Ser 14/074
December 26, 2019

Government Information Services (OGIS), the Federal FOIA Ombudsman's Office, at
(202) 741-5770 or ogis@nara.gov.

If you have further questions or concerns for my office, my point of contact is Major

PIG) , USMC. He may be reached at [QXG) navy.mil or HXE)
|
Sincerely,

(b) (6)

E. J. OSTERHUES
Director (Acting)
General Litigation Division

Copy to:
SPECWARCOM
DNS-36

DON OCIO



DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON NAVY YARD DC 20374

IN REPLY REFER TO:

5720
Ser 14/141
March 13, 2020

Major Clifford Hilaire, USMCR
(b) (6)

I
Email to: [(QXG)

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUEST DON-USMC-
2020-0033339; FOIA APPEAL DON-NAVY-2020-003577

This letter responds to your FOIA appeal that was received by my office on January 14, 2020
and given the FOIA tracking number 2020-003577. Your underlying FOIA request was
submitted to Marine Corps Forces Reserve (MARFORRES), the initial denial authority (IDA),
seeking details of entries made about you within the Officer Disciplinary Notebook (ODN) in
May 2019. MARFORRES denied your request, citing FOIA exemption (b)(7)(A). You
appealed the denial, arguing (b)(7)(A) inapplicable.

Your appeal is a request for a final determination under the FOIA. For the reasons stated
below, your appeal is denied as moot and no further action will be taken.

After receiving your appeal, my office contacted MARFORRES to notify the command that
you had appealed their denial. MARFORRES then informed my staff that the denial of your
request had been withdrawn and it forwarded your request to Headquarters Marine Corps
Headquarters (HQMC) for processing as a Privacy Act request. You received notificiation of
this referral via email on January 17, 2020. Because the IDA withdrew the denial and the
processing of your request remains ongoing, this office is without the authority to grant you
relief. Therefore, your appeal is moot. Please be advised however, that you retain the right to
appeal any subsequent release decision made by HQMC in accordance with the appellate rights
statement to be provided to you.

As the Department of the Navy’s designated adjudication official for this FOIA appeal, | am
responsible for the denial of your appeal. You may seek judicial review of this decision by filing
a complaint in an appropriate U.S. District Court. My office represents the U.S. government and
is therefore unable to assist you in this process.

You have the right to seek dispute resolution services by contacting the Department of the
Navy’s FOIA public liaison, Mr. Christopher Julka, at christopher.a.julka@navy.mil or at (703)
697-0031, or the Marine Corps FOIA public liaison, Ms. Sally Hughes, at
OICHs™c.mil or at OG- You may also seek dispute resolution services
from the Office of Government Information Services (OGIS), the Federal FOIA Ombudsman's
office, at (202) 741-5770 or ogis@nara.gov.
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Ser 14/141
March 13, 2020

If you have further questions or concerns for my office, my point of contact is Major [QE@E)

OICM. USMC, who may be reached at [QXG) Meld(b) (6) navy.mil.
Sincerely,

(b) (6)

E.J. OSTERHUES
Director (Acting)
General Litigation Division

Copy to:
MARFORRES
HQMC (ARSF)
DON OCIO



UNITED STATES MARINE CORPS
MARINE CORPS INSTALLATIONS PACIFIC-MCB CAMP BUTLER
UNIT 35001
FPO AP 96373-5001

5211
SJA/FOIA
9-Sep-19

Dear Lieutenant Korey D. Jordan, US Army:
SUBJECT: PRIVACY ACT REQUEST DON-USMC-2019-010314

This letter is in response to your request seeking a copy of records from the Office of the Provost
Marshal, Marine Corps Base, Camp Smedley D. Butler regarding “the recording of the phone call made
by the complainant to the dispatcher for Incident Number 05MAY19-40K1-00681-7GMA or Report
Number 192023000681.” Your request was received by this office on August 15, 2019 under case file
DON-USMC-2019-010314. Please note that your request is categorized as Other Use Requester under
the fee requirements of 43 C.F.R. §82.38, .39, Appendix A, and therefore you have not been charged for
the first two hours of search time or for the first 100 pages of duplicated/scanned pages (or their
equivalent volume).

Privacy Act System of Records Notice for the Security Incident Systems has a “Routine Use” provision
that provides for the nonconsensual disclosure to “individuals involved in base incidents, their insurance
companies, and/or attorneys for the purpose of adjudicating a claim, such as personal injury, traffic
accident, or other damage to property.” See Department of the Navy, Privacy Act Notice NM05580-1
and Secretary of the Navy Instruction (SECNAVINST) 5211.5E paragraph (13)(c).

However, we have determined that the responsive records are exempt from disclosure under the FOIA,
as implemented by the Department of the Navy in SECNAVINST 5720.42G. Accordingly, your request
has been denied in full as follows:

Under 5 U.S.C. 8552 (b)(3), which covers information specifically exempted from disclosure by
statute. 10 U.S.C. 8130(b)(a)(1) establishes that the names, ranks, and duty addresses of military and
Department of the Navy/Department of Defense civilian personnel assigned to units that are sensitive,
routinely deployable, and/or stationed in foreign territories are to be withheld under the FOIA. 10 U.S.C.
§130(c) authorizes the withholding of information if it was provided by, otherwise made available by, or
produced in cooperation with a foreign government when national security officials have specified that
releasing the information would have an adverse effect of the ability of the U.S. government to obtain the
same or similar information in the future.

Under 5 U.S.C. 8552 (b)(6), and SECNAVINST 5720.42G, enclosure (4), paragraph (f), certain
records or information related to third parties which are found in “personnel and medical files and similar
files” may be exempt from disclosure if release of the records or information would constitute a clearly
unwarranted invasion of personal privacy. This includes, but is not limited to, the names of DON/DoD
military and civilian personnel assigned to units stationed in foreign territories, addresses, birthdates,
social security numbers, and any other personally identifiable information regarding third parties.

Under 5 U.S.C. 8552 (b)(7)(c), records or information compiled for law enforcement purposes may be
withheld if disclosure could reasonably be expected to constitute an unwarranted invasion of personal
privacy, and such records or information may also be withheld under (b)(7)(f) if the disclosure could
reasonably be expected to endanger the life or physical safety of any individual. Therefore, we have
excised this information from the releasable documents.



5720
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You may consider this to be an adverse determination that may be appealed. You may do so via
FOIlAonline. To do this, log into your account, retrieve your original request, and then click on the
“Create Appeal” tab in the left-hand column. The basic information from your request will be duplicated
for you, and then you can type in the basis of your appeal. If you prefer to use regular mail, you may
submit an appeal to the Judge Advocate General (Code 14), 1322 Patterson Avenue SE, Suite 3000,
Washington Navy Yard, DC 20374-5066. Your appeal, if any, must be postmarked within 90 calendar
days from the date of this letter and should include a copy of your initial request, a copy of this letter, and
a statement indicating why you believe your appeal should be granted. | recommend that your appeal and
its envelope both bear the notation, “Freedom of Information Act Appeal”.

You also have the right to seek assistance and/or dispute resolution services from the Marine Corps
FOIA Public Liaison, Ms. Sally Hughes, at hgmcfoia@usmc.mil or (703) 614-4008, and/or the
Department of the Navy FOIA Public Liaison, Mr. Christopher Julka, at Christopher.a.julka@navy.mil or
(703) 697-0031. You may also contact the Office of Government Information Services (OGIS) for
assistance and/or dispute resolution at ogis@nara.gov or 1-877-684-6448. For more information online
about services provided by OGIS, please visit their website at https://ogis.archives.gov.

An% iuestions concerning this matter should be directed to me at [{(S)K(S)] usmc.mil, at DSN:

I am the official responsible for the denial of your request.

Sincerely,

I. E. OSSIANDER

Major, U.S. Marine Corps
Deputy, Staff Judge Advocate



DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 20350-1000

JAN 1 5 2020
REGULAR U.S. MAIL

Michael Middleton

M3 Partners, LLC

31 Wade Hampton Blvd
Greenville, SC 29609

Dear Mr. Middieton:

You appealed from the action of Naval Air Warfare Center Aircraft Division), the Initial
Denial Authority (IDA), on your Freedom of Information Act (FOIA) request for records related
to certain records you identified with particularity in your request.

On October 31, 2019, the IDA responded and provided you with two records responsive to
the request, both with one redaction under FOIA Exemption 6.

You contend that the IDA erred in redacting the name of the evaluator and that the records
had no date on them.

For the reasons set forth, below, I hereby deny your appeal.

Upon receipt of your appeal, personnel from the FOIA Office of the Office of the General
Counsel coordinated with the IDA’s FOIA office. As a result, it was determined that the second
basis of appeal-—that with respect to the date—is unfounded because, simply, the documents are
undated.

With respect to your assertion that the IDA erred in redacting information from the
responsive records, FOIA exemption (b)(6) permits the Government to withhold information
about individuals when the disclosure of such information would constitute a clearly
unwarranted invasion of personal privacy. Exemption (b)(6) applies to “personnel and similar
files.” Applying the exemption requires a balancing of personal privacy interests against the
public interest served by disclosure (i.e., whether the release of the information will shed light on
the agency’s performance of its statutory duties). In this case, the IDA withheld personally
identifying information in personnel or similar files under FOIA exemption (b)(6). Third party
privacy interests in all of the personally identifying information, including information that could
lead to the identification of parties, which was withheld by the IDA, outweigh what little, if any,
public interest exists in release. Thus, the IDA properly withheld the redacted information under
exemption 6.

Accordingly, I deny your appeal.



As the Department of the Navy's designated adjudication official for this FOIA appeal, I am
responsible for this decision. This decision is the final agency decision for the Department of the
Navy and the Department of Defense. You may seek judicial review of this decision by filing a
complaint in an appropriate U.S. District Court. My office represents the U.S. government and is
therefore unable to assist you in this process.

If you would like to seek dispute resolution services, you have the right to contact the
Department of the Navy's FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031, or
christopher.a julka@navy.mil.

Sincerely,

Diane M. Boyle
Deputy General Counsel

Copy to:
IDA



DEPARTMENT OF THE NAVY
OFFICE OF THE GENERAL COUNSEL
1000 NAVY PENTAGON
WASHINGTON DC 203501000

DEC 16
Regular U.S. Mail

Mrs. Bonnie R. Plettner
(b) (6)

SUBJECT: FREEDOM OF INFORMATION ACT APPEAL DON-NAVY-2020-002576
Dear Mrs. Plettner:

This letter responds to your December 6, 2019 Freedom of Information Act (FOIA) appeal,
received in this office on December 16, 2020 from the Office of the Judge Advocate General, to
whom it had been originallyl assigned. It has been assigned FOIAonline appeal number DON-
NAVY-2020-002576.

You appealed from the action of the Naval Criminal Investigative Service (the Initial Denial
Authority (IDA)} on your request of June 6, 2019 related to “all audits and investigations” of
military housing in New Orleans. Your original request was denied with a no records response,
After your appeal to this office, the IDA, upon reconsideration, again found no records but
referred your request to several other listed Navy activities. Here, you indicate in your appeal
that you received an audit report on both December 3™ and 6", and object to redactions under
FOIA Exemptions 4, 5, and 6.

Upon receipt of your appeal, I coordinated with the FOIA Office at NCIS. That office did
not send you any audit reports. As noted, that office never located any records responsive to
your request (which you identify as DON-NAVY-2019-008255), notified you of such, and
referred your request to other Navy activities, It appears that you have appealed under a request
number that is not, in fact, the correct request number (note that each activity to which your
request was referred should have created a new request number and controlled your request
within that activity using that number). As a result, [ have no access to any IDA action or to any
records you may have received.

Accordingly, I am closing your appeal as moot. If you have received a response on your
request from one of the other activities, and wish to appeal that response, please associate your
appeal with an IDA action that [ can review. The simplest way to do this is to send a hard copy
appeal to this office with a copy of your request, the IDA action, and any records you may have
received. Alternatively, you may create a new appeal in FOIAonline provided it is associated
with a request as controlled by one of the other activities. As my action is purely administrative
in nature, it does not result in the exhaustion of your administrative remedies, and, therefore, no
right to be informed of judicial review of the agency’s action in this case.



If you would like to seek dispute resolution services, you have the right to contact the
Department of the Navy's FOIA Public Liaison, Mr. Christopher Julka, at (703) 697-0031, or
christopher.a.julka@navy.mil.

Sincerel

Richard D. Zeigler
Assistant to the General Counsel

Copy to: IDA



DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON NAVY YARD DC 20374

IN REPLY REFER TO:

5720
Ser 14/013
October 23, 2019

ENS Brianna Reese, USN
C/O CDR{(OK(®) , USN JAGC

(b) (6)

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUEST DON-NAVY
2019-010934; FOIA APPEAL DON-NAVY-2020-00397

This letter responds to your FOIA appeal received by my office on October 8, 2019
and given the FOIA tracking number DON-NAVY-2020-00397. Your underlying FOIA
request was given the tracking number 2019-010934 and was submitted to the Naval
Criminal Investigatory Service (NCIS), the initial denial authority (IDA), seeking the
investigation of which you were the accuser. The IDA responded to you on September 7,
2019, informing you that the investigation was not complete and therefore prohibited
from release purstant to FOIA exemption (b)(7)(A). Your appeal argues for release of
the investigation because “there is no good faith basis to logically or plausibly support
that the release of this report could interfere with enforecement proceedings.”

Your appeal is a request for a final determination under the FOIA. For the reason
stated below, your appeal is denied as moot.

By copy of letter SEROOLJF/19U1983 the IDA informed you that the investigation is
now closed and it would be providing you the records you seek shortly. Thus, your
challenge regarding the application of FOIA exemption (b)(7)(A) is now moot. To the
extent you wish to challenge NCIS’s substantive response to your request, you may do so
only via a separate, new appeal which must be received in my office no later than 90
calendar days from the date of the IDA providing their final response letter to you.

As the Department of the Navy’s designated adjudication official for this FOIA appeal,
I am responsible for the denial of your appeal. You may seek judicial review of this
decision by filing a complaint in an appropriate U.S. District Court. My office represents
the U.S. government and is therefore unable to assist you in this process.

If you would like to seek dispute resolution services, you have the right to contact the
Department of the Navy’s FOIA public liaison, Mr. Christopher Julka, at
christopher.a.julka@navy.mil or (703) 697-0031.
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October 23, 2019

If you have further questions or concerns for my office, my point of contact is Major
(b) (6) , USMC, who may be reached atW, or
(b) (6)

navy.mil.

Sincerely,

(b) (6)

G.E.LATTIN
Director
General Litigation Division

Copy to:
NCIS
DNS-36
DON OCIO



DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON NAVY YARD DC 20374

IN REPLY REFER TO:

5720
Ser 14/231
July 20, 2020

Via FOIA Online and Email
Felipe Serro

OIO)

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUEST DON-NAVY
2020-004547; FOIA APPEAL DON-NAVY-2020-009685

This responds to your FOIA appeal received by my office on July 7, 2020, and given
the tracking number DON-NAVY-2020-009685. You appeal the partial denial of your
FOIA request, DON-NAVY-2020-004547, seeking records regarding the 1992 murder of
Sailor Allen Schindler. In your appeal, you dispute the withholding under FOIA
exemptions b(6) and b(7)(C) of his personal journal, and the redaction of information you
claim is publicly available.

Your appeal is a request for a final determination under the FOIA. For the reasons
stated below, your appeal is denied as moot, and the matter is remanded to the IDA for
release of the withheld matters.

Following receipt of your appeal, my office contacted the Headquarders, Naval
Criminal Investigative Service (NCIS), the initial denial authority (IDA) for your FOIA
request. The IDA indicated that they would release the withheld matters and requested
we remand your case to them to do so. Because the IDA had indicated that it will
provide you all of the requested materials, | am denying your appeal as moot.

By copy of this letter, | am remanding the matter back to the IDA in accordance with
their request, and directing them to release the withheld matters to you in accordance
with their indication. Upon final release of all the documents to you, if you are
dissatisfied with the response, you still retain the right to appeal that response to this
office on whatever grounds you deem appropriate.

As the Department of the Navy’s designated adjudication official for this FOIA appeal,
| am responsible for the denial of your appeal. You may seek judicial review of this
decision by filing a complaint in an appropriate U.S. District Court. My office represents
the U.S. Government and is, therefore, unable to assist you in this process.
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You have the right to seek dispute resolution services by contacting the Department of
the Navy’s FOIA public liaison, Mr. Christopher Julka, at christopher.a.julka@navy.mil
or at (703) 697-0031. You may also seek dispute resolution services from the Office of
Government Information Services (OGIS), the Federal FOIA Ombudsman's office, at
(202) 741-5770 or ogis@nara.gov.

If you have further questions or concerns for my office, my point of contact is

Lieutenant X@) , USN who may be reached at [QXG) navy.mil
Ug(b) (6)

Sincerely,

S. D. SCHROCK

Director

General Litigation Division

Copy to:
NCIS HQ
DNS-36
DON CIO



DEPARTMENT OF THE NAVY
OFFICE OF THE JUDGE ADVOCATE GENERAL
1322 PATTERSON AVENUE SE SUITE 3000
WASHINGTON NAVY YARD DC 20374

IN REPLY REFER TO:

5720
Ser 14/051
December 2, 2019

Charles Emmanuel Spirtos

Email to{{(Q)N(S)]

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUESTS DON-NAVY-
2019-011233 and DON-NAVY-2019-011234; FOIA APPEALS DON-NAVY-
2020-000283 and DON-NAVY-2020-000284

This letter responds to your FOIA appeals received by my office on October 25, 2019 and
given the FOIA tracking numbers 2020-000283 and 2020-000284. The two corresponding
underlying FOIA requests were submitted to the Naval Service Training Command (NSTC),
the initial denial authority (IDA). FOIA request 2019-011233, which has the appeal number
2020-000283, sought “Midshipman performance rankings nationwide for the years 2018 and
2019.” FOIA request 2019-011234, which has the appeal number 2020-000284, sought
“Midshipman performance rankings for midshipmen commissioning from the George
Washington University Capital Battalion NROTC for the years 2018 and 2019.” The IDA
denied both requests on the basis that:

There are no documents that rank performance of midshipmen; therefore, there
are no documents responsive to your request. Navy records do not aggregate the
performance rank of Navy ROTC program participants at the unit level or
nationwide by any measure.

You now appeal both denials on the same basis, asserting that “Aptitude rankings factor
into midshipman ship and billet selection and as such there must be an aggregated list of
these aptitude rankings both by unit and nationwide. There is no possibility that this
information is not stored in a DoN record system.”

The initial response from NSTC informed you that no such record exists, which you used
as the sole basis for your appeal. However, the NSTC has further researched the issue
following its response to you and has now determined that there is one document that is
responsive to your request. However, by copy of letter 5720, Ser OGC, dated November 25,
2019, the IDA informed you that it was withholding the record pursuant to FOIA exemptions
(b)(2), (b)(3), (b)(5), and (b)(6) along with Privacy Act Exemption (k)(7).

Because you were not aware of the existence of this document when you filed your appeal,
which you based solely on the denial of the existence of the document you sought, and



5720
Ser 14/051
December 2, 2019

because the NSTC has now determined that such a document does exist, | am considering
your appeals in DON-NAVY-2020-000283 and DON-NAVY-2020-000284 to be moot.

However, following your review of the NSTC supplemental response, you still retain the
right to appeal that response to this office on whatever grounds you deem appropriate. You
must appeal that response within 90 days of the date on the NSTC response letter.

As the Department of the Navy’s designated adjudication official for this FOIA appeal, |
am responsible for the denial of your appeals on mootness grounds. You may seek judicial
review of this decision by filing a complaint in an appropriate U.S. District Court. My office
represents the U.S. government and is, therefore, unable to assist you in this process.

If you would like to seek dispute resolution services, you have the right to contact the
Department of the Navy’s FOIA public liaison, Mr. Christopher Julka, at
christopher.a.julka@navy.mil or (703) 697-0031. You may also seek dispute resolution
services from the Office of Government Information Services (OGIS), the Federal FOIA
Ombudsman's office, at (202) 741-5770 or ogis@nara.gov.

If you have further questions or concerns for my office, my point of contact is Major
W, USMC, who may be reached athavy.mil orm
Sincerely,

(b) (6)

G.E.LATTIN
Director
General Litigation Division

Copy to:
NSTC
DNS-36
DON OCIO
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Mr. William J. Waters

SUBJECT: FREEDOM OF INFORMATION ACT (FOIA) REQUEST DON-NAVY-
2020-003589; FOIA APPEAL DON-NAVY-2020-003745

This letter responds to your FOIA appeal, DON- NAVY-2020-003745, received by my
office on January 21, 2020. Your underlying FOIA request, DON-NAVY-2020-003589,
was submitted to the Naval Criminal Investigative Service, the initial denial authority (IDA),
on January 14, 2020. Your request sought “USMC Criminal Background Check,” and listed
your date of birth and social security number. Your appeal states that you requested the
information by February 5, 2020, for “police academy.”

On January 24th, the IDA submitted its official response to your request, and detailed that
a search of its Consolidated Law Enforcement Operations Center (CLEOC), NCIS
Knowledge Network (K-Net), and Records Imaging Management System (RIMS) databases
did not identify any responsive records for your request.

Your appeal is a request for a final determination under the FOIA. Your appeal was
submitted within the allotted working time for the IDA to process your records, and the IDA
provided a full response to your request. | find that the IDA’s search was adequate and
reasonable to identify any ongoing or prior investigations responsive to your request.

Because your appeal sought the IDA’s response before February 5, 2020, and the IDA
responded to your request on January 24, 2020, | find your appeal moot. Accordingly, your
appeal is denied.

To the extent your appeal could be read to include an inadequate search, for the lack of
any identifiable records regarding your history, | find the IDA’s search to be reasonable and
adequate.

The adequacy of an agency's search for information requested under the FOIA is
determined by a “reasonableness” test. Meeropol v. Meese, 790 F.2d 942, 956 (D.C. Cir.
1986); Weisberg v. United States Dep't of Justice, 705 F.2d 1344, 1350-51 (D.C. Cir. 1983).
As a general rule, an agency must undertake a search that is reasonably calculated to locate
the requested information. Kowalczyk v. Department of Justice, 73 F.3d 386, 388 (D.C. Cir.
1996). Courts have found agencies satisfy the “reasonableness” test when they properly
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determine where responsive records are likely to be found and search those locations.
Lechliter v. Rumsfeld, 182 F. App’x 113, 115 (3rd Cir. 2006) (concluding that agency
fulfilled duty to conduct a reasonable search when it searched two offices that it determined
to be the only ones likely to possess responsive documents (citing Oglesby v. U.S. Dep’t of
the Army, 920 F.2d 57, 68 (D.C. Cir. 1990)); McKinley v. Bd. of Governors of the Fed.
Reserve Sys., 849 F. Supp. 2d 47, 55-56 (D.D.C. 2012) (concluding that agency’s search was
reasonable because agency determined that all responsive records were located in a particular
location created for express purpose of collecting records related to subject of request and
searched that location).

Moreover, courts have found that an agency’s inability to locate a responsive record does
not undermine an otherwise reasonable search. Moore v. FBI, 366 F. App’x 659, 661 (7th
Cir. 2010) (noting that although agency had years earlier destroyed some potentially
responsive records, that fact does not invalidate the search). Additionally, the mere
speculation that requested documents exist does not undermine the finding that the agency
conducted a reasonable search. Wilbur v. C.1.A., 355 F.3d 675, 678 (D.C. Cir. 2004)
(“Likewise, the agency's failure to turn up a particular document, or mere speculation that as
yet uncovered documents might exist, does not undermine the determination that the agency
conducted an adequate search for the requested records.”).

Finally, while agencies have to search for records responsive to FOIA requests, they are
not required to either create documents or to respond to questions. See LaRoche v. SEC, 289
F; App'x 231, 231 (9th Cir. 2008), Schoenman v. FBI, 573 F. Supp. 2d 119, 140 (D.D.C.
2008), nor answer questions posed as FOIA requests; (Zemansky v. EPA, 767 F.2d 569, 574
(9th Cir. 1985); DiViaio v. Kelley, 571 F.2d 538, 542-43 (10th Cir. 1978); Jean-Pierre v.
BOP, No. 12-78, 2012 WL 30653773065377, at *6 (D.D.C. July 30, 2012).

After receiving your appeal my office contacted the IDA, who provided our office the
letter issued to you, noting the IDA’s review of known databases and records for present and
historical investigations using your provided identifiers (name, date of birth, and social
security number). No records were found. | find that the IDA’s efforts were reasonable to
locate any investigations that may be relevant to your requested “USMC Background
check.” | further find that the IDA was not required to craft or run an employment-style
background check to satisfy your request (which would create a record), nor was it required
to provide any additional information (which would then be responding to a question posted
as a FOIA request).

As the Department of the Navy’s designated adjudication official for this FOIA appeal, |
am responsible for the denial of this appeal. You may seek judicial review of this decision
by filing a complaint in an appropriate U.S. District Court. My office represents the U.S.
government and is therefore unable to assist you in this process.
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You have the right to seek dispute resolution services by contacting the Department of the
Navy’s FOIA public liaison, Mr. Christopher Julka, at christopher.a.julka@navy.mil or at
(703) 697-0031. You may also seek dispute resolution services from the Office of
Government Information Services (OGIS), the Federal FOIA Ombudsman's office, at (202)
741-5770 or ogis@nara.gov.

If you have further questions or concerns for my office, my point of contact is Maj (JXG)
, USMC, who may be reached atmmhnavy.mil or [OXG .
Sincerely,

(b) (6)

G.E.LATTIN
Director
General Litigation Division

Copy to:
NCIS HQ
DNS-36
DON OCIO
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